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INTRODUCTORY COMMENTS

The 1962 Interim Report of this Commission was largely devoted
to: (1) analysis of the Penal Law and Code of Criminal Procedure,
which are the main subjects of the Commission’s revisory effort;
{2} diseussion of fundamental and controversial aveas of both
gubstantive and procedural criminal law which are in need of
thorough re-examination and legislative attention; {3) general and
specific eriticisms of numerous phases of both codes from the stand-
points of substance, form and structure; and (4) explanation of the
approaches to be adopted by the Commission in its fall-scale re-
visional attack upon both codes.

The primary purpose of the instant report is to surumarize the
progress in these directions which has been made over the past year.

In the realm of fundamental and controversial issues, the follow-
ing subjects, hereinafter freated in some detail, have received the
greatest attention: (1) capital punishment, (2) the defense of
insanity, and (3) New York’s over-all sentencing structure and the
dexirability of improvement thereon.

Though not troly of a fundamental character in the above sense,
the subject of grand jury reports is included as a fourth issue in
this group for present purposes because this matier was specifically
referred to the Commission for study by the legislative leaders.

‘With respect to the more comprehensive tasks of general revision
of the Penal Law and the Code, the Commission’s plan is, as stated
in the 1962 report, to devote the major portion of its early effort
to the Penal Law. The approach to this task favolves three basic
steps or phases of work, which have been termed: (1) excision and
relocation, (2) internal revision of basic material, and (3) strue-
tural regrouping. The progress thus far made in cach of these
categories is summarized in the body of this report.

While the work upon the Code of Criminal Procedure is at this
point secondary to the revision of the Penal Law, the Code is not
being ignored but is and bas been the subject of considerable study,
the substance of which ig recounted below.

With respect to the Penal Law, it is the firm conviction of the
Cormission that the kind of revision contemplated cannot possibly
be accomplished in piece-meal fashion; that is, by gradual or
sporadic amendment of various portions, articles and sections of
the Penal Law. The only intelligent approach to an over-all revision
of the sort being undertaken iz one which uproots, reorganizes,
re-constructs, integrates and completes the project in ifs entirety
as a unified operation. This means that the revised Penal Law will
ultimately be submitted as a complete *“package’’ for consideration
by the Legislature.

The Comumission is, nevertheless, submitting a few bills at the
1963 session of the Legislature. These bills, which are freated
below, deal with certain fundamental and controversial problems
which, in the Commission’s opinion, merit special consideration by
the Legislature prior to and apart from the main body of law to be
submitted at a later date.

9]




PROGRESS OF THE COMMISSION’S WORK

In an effort to launch this project on a sound basis, the Commis-
smzz has held ten official meetings and eonducted five public hearings
in various parts of the State.

The Commission wishes fo express its indebtedness o its legal
staff, which has labored unstintingly and to good effect. It is also
grateful to its ex-officio members and their representatives, who
have heen most faithful and helpful in their attendance of meetings.
In addition, valuable assistance has been rendered by the Judzczal
Conference and other public agencies and officials.

As seen, the Commission’s work over the past year may be
roughly divided into three major categories: fundamental areas of
the criminal law; over-all revigion of the Penal Law; and the Code
of Criminal Procedure. The progress made will be discussed nnder
these headings.
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1. FUNDAMENTAL AREAS OF THE CRIMINAL LAW

A. Capital Punishment

Perhaps the most controversal of all subjects attached to the
criminal law is that of capital punishment. This issue has been
vigorously debated in virtually all Ameriean jurisdietions with
widely varying results. Some states have abolished the death
penalty, apparently permanently. Others have at some poini
abolished it only to restore it later on. The vast majority of juris-
dictions have retained capital punishment. However, in all American
jurisdietions except New York, the death penalty for murder is
optional rather than mandatory; that is, life imprisonment or sorse
other prison sentence is an alternative; the determination of which
penalty is to be imposed rests with the jury, the eourt or a eombina-
tion thereof depending upon the procedural laws of the particular
Jurisdietion.

In New York, the death penalty for murder is, in some instances
at least, still mandatory. While New York permits the optional or
aliernative sentence of life imprisonment for first degree murder
convictions in two kinds of cases [felony murder and the wanton
or depraved type of killing ; Penal Law § 1044, subd. 2, and § 1045-
a], convietion for premeditated or so-called common law murder (id.,
§1044, subd. 1) still requires imposition of the death penalty.

For those who question New York’s harsh stand, two prime issues
naturally arise: (1) Should the death penalty be completely
abolished?, and (2) If not, should New York be taken out of the
mandatory class by permitting alternative imposition of life im-
prisonment in all types of first degree murder cases? The Commis-
sion has given extensive consideration and study to each of these
guestions.

Upon the primary question of whether capital punishment should
be abolished altogether, & vast amount of material has been writien
and compiled by deeply interested persons and agencies throughout
the world. A considerable portion of this material has been inten-
sively studied by the Commission and its staff. Intra-office reports
and memoranda have been compiled, reducing this material to its
substance and marshaling the arguments, pro and com, for the
purpose of assisting the members of the Commission to crystalize
their thinking in this intricate area.

The next step taken was the soliciting of representative views of
the community. To that end, three public hearings were held in
widely separated sections of the State: cne in Albany, on November
30, 1962; a second in New York City, on December 7, 1962; and the
third in Rochester, on December 14, 1962. At these hearings, a
total of fifty-seven persons appeared and testified, some offering
their views as individuals but the majority appearing as repre-
sentatives of associations, agencies or organizations, both publie and
private. Stenographic transeripts of all these proceedings are in
the process of preparation but are not as yet complete.
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At this stage of its study and investigation, the Commission’s
plans, in the main, include four further steps.

First, the transeripts of the aforementioned hearings will be
carefully studied and discussed.

Second, opinions of eertain persons who did not testify at the
hearings will be sought. While these hearings adduced a wealth of
valuable information, the speakers did not, of course, include
everyone in whose views the Commission is intevested. There are a
number of others who, either because of their peculiarly appro-
priate experiences or because of official or other representative
capacities in fields most pertinent to this sabjeet, may well be of
great assistance to the Commission in its attempt to resolve this
problem. Their opinions will be solicited.

Third, with these various breparatory and investigatory projects
completed, an extensive, detailed report will be compiled by the
Commission in the near fuiurve. The veport will include, inter alia,
a general treatment of the subject of capital punishment; the
basic arguments and factual data supporting abolition, on the one
hand, and retention on the other; the recommendation of the Com.
mission coneerning what legislative action, if any, should be taken;
and its reasons for making such recommendation.

Fourth and finally, this report will, it is hoped, be complated in
time for submission to the Legislatare and to the Governor for
study before the end of the 1963 legislative session,

Whatever the Commission’s final recommendation, and whatever
the Legislature’s view of that recommendation or of the issue as a
whole, it is clear that the question of whether capital punishment
will be abolished in this State eannot now be answered. That being
50, practicality and the interests of justice demand that the Com.
mission address itself to the second issue posed above: namely,
pending the determination of the ultimate question of abolition,
should action be taken at the eurrent session of the Legislature
terminating New York's solitary adherence to the mandatory death
penaliy ?

The Commission’s answer is nnequivoeslly in the affirmative, and
i$ is, therefore, proposing a bill to achieve that purpose {see
Appendix B).

As now preseribed in Penal Law § § 1045 and 1045-a, the death
penalty is mandatory upon a conviction for first degree murder of
the intentional and premeditated variety (§ 1044, subd. 1). Upon
conviction for the two types of murder defined in the second sub-
division of the first degree murder statute (felony murder and the
depraved type of killing), the death penalty is nof mandatory.
Here, the jury must, as a part of it verdiet, either recommend or
refuse to recommend an alternative sentence of life imprisonment.
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impose the death penalty. In case of a verdiet of guilty with a
recommendation of life imprisonment, the court need not follow
the recommendation but may, notwithstanding, sentence the
defendant to death.

The proposed bill works two drastic changes in this pattern.

The first extends the jury’s power of recommending life im-
prisonment to all cases of first degree murder—common law or
premeditated murder included—and, further, renders the jury’s
determination binding on the court. -1t is this feature, of course,
that eliminates the mandatory death penalty to which New York
alone has clung.

The other fundamental change involves the procedure whereby
the jury or court may deeree life imprisonment rather than death
as the punishment to be imposed. The steps in this procedure are
as follows.

(1) At the conclusion of the trial proper, the jury renders a
verdict only upon the issue of guilt or innocence, with no penalty
or sentence questions involved. A verdict of guilty of first degree
murder stands final and recorded, regardless of any further pro-
ceedings with respect to sentence.

(2) The basic sentenee is life imprisonment. In faet, the eourt
must automatically impose that sentence if the defendant was
under cighteen years of age at the time of the crime. Regardiess of
age, moreover, the court may impose life imprisonment, if, in its
opinion, the death sentence *‘is not warranted because of substan-
tial mitigating circumstances.”’

(3) If neither of the factors in (2) is present, the court must
conduct a second proceeding, with the jury still participating
(ordinarily the same jury). In this, the eustomary exclusionary
tules of evidence do not apply and a wide variety of information,
similar to that ordinarily contained in a pre-sentence investigation
report, is admissible. At the conclusion of the evidence, summations
and court instructions, the jury deliberates and renders g special
penalty verdiet of either death or life imprisonment.

This two-stage procedure—also made applicable to kidnapping
proseeutions, which likewise involve the death penalty and a jury
power of recomumendation (see Appendix B)-—is generally modeled
upon comparable provisions recently enacted in California and
Pennsylvania, as well as upon those adopted by the American Law
Institute in its Model Penal Code. The main purpose of the two-
stage proceeding is to permit the jury to make the penaliy determi-
nation upon the basis of comprehensive information pertinent to
that jssue. The one-stage or single-verdict system now prevailing
i New York (Penal Law § 1045.2) and in the vast majority of
other jurisdictions necessarily restricts the scope of the jury’s
information to matters legally relevant and admissible npon the
issue of the defendant’s guilt or innocence of the charge, and the
jurors are, thercfore, ordinarily eompelled to make the penalty
determination almost exclusively upon the faects of the case itself
The proposed expansion of the orbit of relevancy and admissibility
for purposes of the penalty determination, to include background
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factors and the like, provides a fairer and more enlightened medium
for decision of this issue.

Another virtue of the proposed system, as contrasted with the
existing single-verdiet procedure {Penal Law § 1045-a), is that
it eliminates the illogical and wasteful situation arising when a
jury determination of guilt is negated by failure to agree upon the
penalty or recommendation aspect. Through severance of the two
issues and preseription of separate verdicts for each, the primary
verdiet of guilty stands final and recorded regardless of any
further proceedings or determinations with regpeet to sentence.

Still another advantage over the existing system inheres in the
procedure which permits jurors to give separate and individual
treatment to each of the issues before it— (1) guilt and (2) punish-
ment—rsather than being compelled to decide both issues simul-
taneonsly under circumsances creating a likelihood that considera-
tion and determination of one will affect or obstruct consideration
and determination of the other.

One further phase of the bill is worthy of comment, namely the
provision which permits, upon consent of the eourt and the prose-
cutor, a plea of guilty to murder with a sentence of life imprison-
ment. Pleas of guilty to first degree murder are Ppresently preciuded
by virtue of the provision prohibiting guilty pleas ““where the
erime charged is or may be punishable by death” (Code Crim.
Proc. § 332). The spirit and purpose of that provision are o out-
law any possibility of a defendant pleading himself into the electrie
chair. Such a possibility, of course, is ¢ forfiord non-existent where
the plea is to murder with a sentence of life imprisonment. Ae-
cordingly, no reason appears why the regular pleading system,
with its recognized salutary features, should not be applied in this
area.

It is worthy of comment that the theory and principal features
of this bill—elimination of the mandatory death penalty and the
two-stage trial--meet with the approval of the Distriet Attorneys’
Association of New York State, which has, in the past, submitted
proposed legislation of this very nature. It is also signifieant that,
at the aforementioned public hearings, some of the staunchest
adherents of the abolition of eapital punishment indicated that,
failing achievement of that objective, elimination of the mandatory
death penalty in itself represents a worthy goal.

B. The Insanity Defense

_Another highly controversial subject of a fundamental nature is
that which deals with the proper standard to be predicated for the
defense of insanity. In the majority of American Jjurisdictions,
ineluding New York, the old and familiar principal known as the
McNaghten rule prevails, The validity of this standard hag fre-
quently been challenged, and thig Commission has given consider-
able attention to re-examination of that rale and of the entire area
of insanity as a defense to a eriminal charge.

A public hearing on this subjeet was held by the Commission
on November 30, 1962, in Albany to elicit the opinions and positions
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of individuals and organizations. Previously, the problems posed
by the present standard were explored by a Study Committee of
the Governor’s Conference on the Defense of Insanity designated
by former Governor Harriman and continued by Governor Rocke-
feller. The members of the Commitiee were Richard V. Foster,
M.D. David Abrahamsen, M.D., Christopher F. Terrence, M.D,
Rev. 8. Dley Cutler, 8. J., Hon. Edward 8. Silver, Francis E. Shaw,
M.D., Hon. John Van Voorhis and Professor Herbert Weshsler.
The Commitiee issned a report in 1958, kmown as the Poster Re-
port, in which all the members concurred in making certain recom-
mendations. That report reads, in part, as follows:

“1. The Statutory Criterion of Criminal Responsibility.

The criterion of eriminal responsibility as affected by mental
disease, disorder or defect is defined in New York by statute.

Section 1120 of the Penal Law provides as follows:

An act done by a person who is an idiot, habecile, lunatic
or insane is not a crime, . . .

A person is not excused from eriminal Hability as an idiot,
imbecile, Innatic or insane person, except upon proof that,
at the time of committing the alleged eriminal act, he was
laboring under such a defeet of reason as:

1. Not to know the nature and quality of the aet he was
doing; or

2. Not to know that the act was wrong.

Section 34 of the Penal Law further provides:

A morbid propensity to commit prohibited acts, existing
in the mind of a person who is not shown to have been in-
capable of knowing the wrongfulness of such aets, forms no
defense to a prosecution therefor.

These statutory provisions bind the New York courts to the
criterion of criminal responsibility declared by MoNughten’s
case in 1843, without the possibility of adaption in the Light of
modern scientific knowledge of the nature and effects of mental
disease or defect. *“Whatever the views of alienists and jurists
may be, the test in this state is prescribed by statute and there
can be no other.” (Cardozo, J. in People v. Schmidt, 216 N. Y.
824, 339}, As the Court of Appeals has repeatedly said, if there
is reason for dissatisfaction with the law, the argument must
be addresed to the legislature, not the courts. See e.g. People
v. Horton, 308 N. Y. 1, 18.

Dissatisfaetion with the McNaghien rule as the sole test of
criminal responsibility when insanity is interposed as a defense
has been widespread for many years in both England and in
the United States. In same seventeen states, in our federal law
and in our military law it has long heen supplemented by
other criteria, making some allowance for the case where the
actor knows the nature and the wrongfulness of his behavior
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but is otherwise bereft by reason of disease of the capacity for
seli-control. In many other states the problem is receiving
fresh attention now. In this state, speaking ex-judicially,
Judge Cardozo said thirty years ago of our statute {Low agnd
Literature 106-108) :
‘... Every one concedes that the present definition of
insanity has little relation to the truths of mental life.
There are times, of course, when a Eilling has occured
without knowledge by the killer of the vature of the act.
A classic instance is the case of Mary Lamb, the sister of
Charles Lamb, who killed her mother in deliriam. There
are times when there is no knowledge that the act is wrong,
as when a mother offers up her child as a saerifice to God.
But after all, these are rare instances of the workings of a
mind deranged. They exclude many instances of the com-
mission of an act nunder the compulsion of disease, the
countless instances, for example, of crimes by paranoiacs
under the impulse of 3 fixed idea. . . . If insanity is not
to be a defense, let us say so frankly and even brutally,
but let us not mock ourselves with a definition that paliers
with reality. Such a method is neither good morals nor
good seienee nor good law., . . .

We are unanimously of the view that there are compelling
practical, ethical and religious reasons for maintaining the
insanity defense; and that the time has come to frame a defini-
tion which does not palter with reality. ‘We believe, moreover,
that it is entively feasible to cast a formulation which, withont
resolving every aspect of the diffiendty, will sufficiently improve
the statute to meet working standards of good morals, good
science and good law.

Without attempting a full statement of the defects of the
MeNaghien rule, in the rigid form in which the statute fastens
it upon the state, we are agreed that an amendment shonld be
drawn to overcome the following objections:

(1) There is, first, the difficulty that inheres in the ordinary
meaning of the word “know,” as applied to persons suffering
from serious mental disease. The fact that the defendant is
able to verbalize the right answer to a question, to respond,
for example, that murder or stealing is wrong, or the faet that
he exhibited a sense of guilt as by concealment or by flight, is
often taken as conclusive evidence that he knew the nature and
the wrongfulness of his behavior. Yet one of the most striking
facts about the abnormality of many psychoties is that their
way of knowing is entirely different from that of the ordinary
person. In psychiatric terms, their knowledge is usually di-
vorced from all affect, which is to say that it is like the know-
ledge children have of propositions they can state but eannot
understand; it has no depth and is divorced from comprehen-
sion. The present statute makes it very difficult to put this
point before the jury, thongh it often is the crucial point
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involved. See e.g. the exiracts from the record in People v.
Roche, 303 N, Y. 678, quoted in Morris, Criminal Insanity:
The Abyss Between Law and Psychiatry, 12 THE RECORD
471 at 483-84; People v. Horton, 308 N. Y. 1. The great student
of the English eriminal law, Sir James Fitzjames Stephen
thought that properly construed MeNaghten did not foree
this limited conception of the nature of the requisite know-
ledge. See History of English Criminal Law, Vol. 11, p. 171.
Other students have embraced his view. See a.g. Jerome Hall,
Principles of Criminal Tow, p. 518. The point had not, how-
ever, received explieil recognition by the New York eourts and
should, in our view, be met by an amendment of the statute.
The knowledge that should be deemed material in testing
responsibility is more than merely surface intellection; it is
the appreciation sane men have of what it is that they are
doing and of ifs legal and its moral qualily.

(2) The McNaghten rule improperly confines the inguiry
to the effect of mental disease or defect upon the actor’s eogni-
tive eapacity; the finding must be that he did not know the
nature or wrongfulness of the act. The limitation is, as Judge
Cardozo pointed out, faithful neither to the faets of mental
life nor 1o the demands of legal, ethical or social policy.

Mental disease, even in is extreme forms, may not destroy
the minimal awareness cslled for by MeNaghien, while des-
froying power to employ such knowledge in determining be-
havior, the capacity that rational human beings have to guide
their eonduet in the light of knowledge. The point is a related
one to that which we have made respecting the impairment of
capacity to know. Capaeity to know the nature and wrongful-
ness of conduct may not have been discernibly destroyed and
yet the transformations in ability to cope with the external
world, worked by severe psychosis, may have otherwise des-
troyed the individual’s eapacity for self-control. In cases such
as this McNaghten decrees legal responsibility. But sinee it is
precisely the destruction of capacity for self-control, in conse-
quence of mental disease or defect, which from the point of
view of morals and of legal policy warrants the special treat-
ment of the irresponsible, the statute forees a diserimination
which is neither logical nor just. We think that the diserimina-
tion should be rectified by an amendment of the statute.

(8) A final diffienlty which we think demands attention
turns on the degree of the impairment of capaecity to kuow or
to contrel that ought to be demanded before irresponsibility
may be acknowledged. Taken on its face, the present statute
ealls for an mpairment that is total; the actor must not know.
This extreme conception poses what some have thought the
largest problem in the just administration of the test.

Even in the most extreme psychoses, there is often some
residual capacity to know or to control; and, judging after the
event, the psychiatric expert bardly can declase on oath that
at the time of the disputed action the actor was fotally bereft
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of knowledge or control. Yet this is 2 dilemma that it certainly
is not deliberate legal poliey to pose. In other situations, where
the facts of life do not submit o any absolute appraisal, the
law has been content to recognize that it must tolerate distine-
tions of degree. We think that such recognition is required
here. People of relative sanity, on whom the threats of penal
law can exert a deterrent foree and who are within the range
of influence of programs for correction, differ from the
seriously deranged in the respect that theirs is an appreciable
or substantial capacity to know and to control, We think the
statute should be framed to recognize that this is so and to
avoid 2 finding of responsibility for those psychotics who may
bave some remnant of capacity, however grossly it has been
impaired by their disease.

The foregoing appraisal of the defects of MeNaghten is
substantially that made by the American Law Institute in the
process of the formulation of its Model Penal Code. See
A, L. 1, Model Penal Code, Tentative Draft No. 4, (1955) py.
156-159. The remedy that we propose also is adapted from the
formulation which has had the tentative approval of the
Institute. We recommend that Seetion 1120 of the Penal Law
be modified to read substantially as follows:

(1) A person may not be convicted of 2 erime for conduet
for which he is not responsible,

(2) A person ig not responsible for eriminal eonduet if
at the time of snch conduet as a result of mental disease or
defect he lacks substantial capacity:

(a) to know or to appreciate the wronglulness of his
conduct; or
(b) to conform his conduct to the requirements of law.

The changes that this formulation would effect may be
summarized as follows:

1. The preseni statutory reference to a person who is an
““idiot, imbecile, lunatic or insane’’ would be superseded by
reference to mental disease or defeet, the modern terms which
designate mental disorders of the most serious kind and un-
developed intellectual capaeity.

2. With respect to the question which now is material under
McNaghten and the present statute, the inquiry would be not
merely whether the actor lacked knowledge of the nature and
the wrongfulness of his behavior but also whether he was
lacking in capacity to appreciate its wrongfulness. By adding
the requirement of appreciation to that of knowledge, we
would expect the ecourts to grant some leeway to an explication
of the distinction between mere verbalization and a deeper
comprehensive, which we have discussed above. Moreover,
since a person who is lacking in capacity to know or to appre-
ciate the naiure or the quality of his action, as those terms are
understood in law, is necesgarily ineapable of an appreciation
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of its wrongfulness, we have thought it nnmecessary to deal
with the former possibility explicitly in statement of the
principle, as the present statute does.

3. Instead of asking whether the defendant did not know,
we think the legal inguiry should be addressed to his capacily
to know or to appreciate. The reason is that any testimony
by the psychiatrie expert, addressed to the actor’s mental
state at a time in the past, will necessarily involve an inference
upon his part from his judgment as to the actor’s powers or
capacity, We think the statute gains in clarity by making
this explicit.

4. 'The inquiry is not confined to the impairment of capacity
to know or to appreciate the wrengfulness of the defendant’s
conduct. Por reasons stated earlier, it extends also fo the
capacity of the actor to conform his conduct to the reguire-
ments of law.

5. Finally, both in dealing with capaeity to know or to
appreciate and with ecapacity to eonform, the guestion posed
is not whether the actor wholly lacked the requisite capacity
but whether he lacked substontial capacity—meaning, thereby,
the quantum of capacity that represents a fair appraisal of the
wide range that in our eulture excindes g diagnosis of severe
mental disease or defect. The scope of that range is essentially
2 problem for the psyehiatrie sciences, to be reflected in the
testimony of the expert witness, but sifted and evaluated by
the court and jury in the light of common sense.

We also recommend in this connection the repeal of Section
34 of the Penal Law (supra. p. 2). In substitution for this
formulation we propose a further paragraph for Seetion 1120,
as follows:

{8) The terms ‘mental discase or defect’ do not include
an sbnormality manifested only by repeated eriminal or
otherwise anti-social conduet.

The purpose of this paragraph is to exclude from the con-
cept of ‘mental disease or defect” and thus from the standard
of irresponsibility so-called psychopathic or sociopathic per-
sonalities. These terms are employed by some psyehiatrists to
categorize persons who are insensitive to moral and social
norms, as evidenced by their persistent and repeated conduet.
Those psychiatrists who would regard such persoms as the
vietims of disease proceed upon the theory that capaecity for
law-abiding living in society is a constituent of mental health,
with the conclusion that its absence is disease; or else on the
hypothesis that psychical disorder underlies all maladjustment
of this kind, although the present state of knowledge may not
serve to explicate the nature of the psychical disorder except
in terms of its results.

1t seems quite elear, however, that McNaghten cannot safely
be relaxed, as we propose to recommend, unless a stricter view
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of mental disease underlies the principle to be applied. For
it is wholly cirenlar in reasoming, as many psychiatrists agree,
to define the concept of disease solely by reference to the
phenomena which must be the product of disease for irresponsi-
bility to be established. Thus whether the matter is viewed in
terms of its intrinsie logic or, even more clearly, in terms of
social policy, the statute must make clear that diagnoses of
psychopathy shall not suffice to lay the basis for a claim of
irresponsibility. In the present state of knowledge we are
satisfied that there is no escape from treating persons of this
order as subject to conviction and a problem for the organs of
gorreciion.

It should be added that in framing our recommendation we
gave consideration to the prineiple formulated in the Durham
case, which would refer responsibility solely to whether the
criminal act was the produet of mental disease or defect.
While we appreeciate the value of this concept as opposed to
strict MeNaghten, and its usefulness in freeing psychiatrie
testimony from the arbitrary limits now imposed, no member
of the Study Committee would prefer its adoption to the
formulation we propose. We think, indeed, that our more
specifie formulation, delineating as it does the type of causal
relationship between disease and act that is required to negate
responsibility, will lend itself more readily to fair administra-
tion. We also are guite clear that it will prove to be far more
acceptable to lawyers and to laymen as a basis for amendment
of the law.

L I 1

2. The Scope of Psychiatric Expert Testimony
When Responsibility Is Drawn in Issue,

So long as the defense of irresponsibility by reason of in-
sanity is recognized in any form, the law needs to be aided in
its administration by psychiatric expert testimony. The
problems posed to the psychiatrist in the performanee of this
vital public function have been acutely felt for many years.
Psychiatric disaffection with the legal eriterion determining
respousibility, the complex, technical vocabulary of psychiatry
which does not easily translate to terms of common speech, the
strain which eross-examination puts upon all expert witnesses,
the use of long and involved hypothetical questions, the his-
tronies that so commonly accompany a trial for erime——these
are all factors which eontribute to creation of the difficulty.

‘We do not undertake to frame a Dandcea for these ills. Nor
have we yet been able to agree on all the palliatives that have
been proposed. There is one point, however, as to which we have
no disagreement ; and it goes some distance towards alleviating
the deep tension that prevails. We think it plain that if the
legal process ealls for psychiatrie expert testimony, as it ob-
viously mmst, the expert must be given reasonable leeway in
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presenting his conelusions in bis own scientifie terms. Obvious
as this is, we do not hesitate to say that there is ample evidence
that it is far from universal practice to conduct proceedings
in this way.

1f illustration is required it is readily at band. In People v.
Horton, 308 N, Y. 1, the dissenting opinion of Judge Van
Voorhis, & member of our Committee, summarizes a part of the
record as follows (308, N. Y. at 20-21):

.. The testimony offered by Dr. Brancale was to the
effect that appellant’s act was the product of persecution
by his father and that being actuated by such a delusion,
appellant did not understand that his act was wrong. He
testified that, although apparently aware that he was
killing his father, only ‘seemingly’ did appellant even
know what he was doing. This answer was strieken out
by the trial eourt. The next question was: Q. Doctor,
did he koow what he was doing when he committed those
acts? A. The answer is no. He was psychotic at the time
and did not know the nature and quality of his aets.” This
answer also was stricken out. In response to a shmilar
question, the answer was: ‘A. No, he was in a schizo-
phrenic state.” All but ‘no’ was stricken out. This doctor
then said: ‘I wish to qualify my responses.” In answer to
the next question of shmilar import, the doctor said he was
still responding to his delusional idea. This answer was
also sivicken out by the court. Finally, the doctor was
compelled to answer categorically ‘No’, He added, how-
ever: ‘Your Honor, I think I should be permitted to
qualify my answers on this in all fairness.

“The Court: You should answer the guestion.” Defendant’s
attorney took an exception to holding the witness to a
‘yves’ or ‘no’ answer. A liitle later the Distriet Attorney
gtated: ‘You concede, then, Doetor, that this series of
connected activities seemed to be rational? A. Seemed to
be rational just as the ease of a parancid praecox. They
are a whole series of counected activities, vet they are a
most serions and most malignant form of schizophrenia.
Just the ability to rationalize doesn’ make It rational’
This answer was stricken out and the jury instructed to
disregard it.”’

As Judge Van Voorhis pointed out, the irial court in the
Horton case felt obliged to rule as he did by seetion 34 and
1120 of the Penal Law. The problem posed by such obstruction
of the explanations of the witness will, therefore, be lessened
if our recommendation for the relaxation of MeNaghten is
enacted into law. Enlargement of the psychiatric inquiry that
is material for legal purposes will necessarily enlarge the
freedom of the witness {0 present the facts that in his seien-
tifie view deseribe the mental state of the aceused. We agree,
however, with the American Law Institute that there is need
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for a specific legislative formulation on the point involved. See
Model Penal Code, Tentative Draft No. 4 (1955) § 4.07 (a)
and Comments p. 198. To defer & solution to the courts is to
insist upon progressing only at the cost of the reversal of
eonvictions in protracted trials. Aceordingly, we recommend
that a provision be added to the Code of Criminal Procedure
substantially as follows:

‘When a psychiatrist who has examined the defendant
testifies coneerning his mental condition at the time of the
conduct charged to constitute a criwe, he shall be per-
mitted to make a statement as fo the nature of his exami-
nation, his diagnosis of the mental condition of the de-
fendant and his opinion as to the extent, if any, to which
the capacity of the defendant to know or to appreciate
the wrongfulness of his eonduct or to conform his conduct
to the requirements of law or to have a particular state
of mind which is an element of the crime charged was
impaired as a reswlt of mental disease or defeet at that
time. He shall be permitted to make any explanation
reasonably serving to clarify his diagnosis and opinion
and may be cross-examined as to any matter bearing on
his competency or eredibility or the validity of his diag-
nosis or opinion.

With such a statute on the books, the courts, the public and
the medical profession may be confident that psychiatric expert
testimony will proeeed without obstruction or arbitrary limita-
tion, while preserving cvery reasonable safegnard of its rele-
vaney and materiality as well as the time-honored fest of its
validity afforded by the cross-examination. The expert will
have no excuse for shununing testifying in the courts. And
court and jury both will be assisted in arriving at a judgment
on the evidence, which is the final and high purpose of a frial.”’

Opinions on the recommendations of the Foster Report were
sought from individuals and groups throngout the State. The
Following supported the formulation on the defense of insanity:
Hon. Sydney ¥. Foster; Daniel Guiman, Dean of New York Law
Sehool; Andrew V. Clements, Dean of Albany Law School; Rev.
Joseph T. Tinnelly, C.M., Dean of St. John’s University Law
School; J. D. Hyman, Dean of The Sehool of Law, University of
Buffalo; William . Warren, Dean of Columbia University School
of Law; Monrad 8. Paulsen, Professor of Law, Columbia Univer-
sity School of Law ; Saul Touster, Professor of {aw, The School of
Law, University of Buffalo; Solomon A, Klein, Professor of Law,
Brooklyn Law School; Sheldon Glueck, Professor of Law, Law
Sehool of Harvard University; Arthur W. Pense, M.D., State
Department of Mental Hygiene; Henry Brill, M.D., State Depart-
ment of Mental Hygiene; Benjamin Apfelberg, M.D., Associate
Director, Psychiatric Division, Bellevue Hospital; Thomas J. Me-
Hugh, Director of the New York State Committee for the 1960
White House Conference on Children and Youth; Manfred S.
Guttmacher, M.D., Chief Medical Officer of the Medical Service of
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the Supreme Bench of Baltimore; A. B. Fisher, M.D, LLB,
Chairman of the Legal Committee of the Brooklyn Psychiatric
Association; &. B. Winkler, M.D., Chairman of the Committee on
Forensic Aspeets of Psychiatry ; Arthur N. Seiff, Esq.; and Alfred
Berman, Bsq., New York County Lawyers’ Association. Also un-
qualifiedly endorsing the recommendation on the defense of in-
sanity were the Committee on Mental Hygiene of the New York
State Bar Association, the Committee on Penal Law and Crim-
inal Procedure of the New York State Bar Association, and the
Commitiee on Criminal Courts, Law and Procedure of the
Association of the Bar of the City of New York. The recommenda-
tion on the scope of psychiatric testimony received the unanimous
support of those mentioned above and many others.

The Foster Report, along with numerons other reports and
studies, were carefully and thoroughly examined by this Com-
mission; and, as indicated, it held a public hearing on the subject.
The ultimate conclusion of the Commission was that the recom-
mendations of the Foster Report are eminently sound and, aceord-
ingly, it has prepared bills incorporating these recommendations
and proposing a new standard of responsibility which would replace
the McNaghien rule®

It is noteworthy that, at the Commission’s public hearing, the
support previonsly given to the Foster Report recommendation was
reiterated by the New York State Department of Mental Hygiene
and the Committee on Mental Hygiene of the New York State Bar
Association.

On the other hand, support for retention of the MeNaghien
doctrine was voiced by the District Attorneys’ Association of New
York State.

The position of that Association is as fellows: that McNaghien
remain the law of New Vork for the reason that any other test is
wnrealistic in a traditional jury trial setting, and that MeNaghien
is a practieal, workable rule couched in everyday language which
jurors can understand. However, the Association does recognize
that, under the rules of evidence, many forms of psychiatrie testi-
mony are irrelevant and immaterial to the narrow issue of responsi-
bility as set forth by the McNaghien rule. Therefore, the Associa-
tion wonld broaden the scope of psychiatric testimony admissible
in evidence in order to give the jurors a more complete picture of
the defendant’s personality, even though, technically speaking,
such evidence might not be relevant.

1t is, perhaps, in order to note that, in the course of its stody, the
Commission gave considerable attention to the previously men-
tioned Durham rule, which has prevailed in the Distriet of Colun-
bia since 1954. The adoption of this standard has been frequently
considered and consistently rejected by other jurisdictions. As a
matter of fact, the United States Attorneys for the Disfriet of
Columbia who were in office during the years following the Durham
decision have expressed dissatisfaction with the rule and have been

* Commissioner Conway dissented, favoring no change in the present New
York law.
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urging that it be interpreted or modified in accordance with
the formulation proposed by this Commission. It is also worthy
of mention that the latter formulation has been adopted, in nearly
identical form, in two states, Vermont and Illinois. [Vermont
Stats. Ann. Title 18, § 4801 (1959) ; IIL Crim. Code, § 6-2 (1961)].
A variation thereof has been enunciated by the United States Court
of Appeals, Third Cirenit [United States v. Currens, 290 F.24
751 (1961)].

Turning to the specific proposals drafted by the Commission,
the first contains the standard of eriminal responsibility. It pro-
vides that a person is not criminally responsible for conduect if at
the time of such conduet as a result of mental disease or defeet he
lacks substantial capacity either to know or to appreciate the
wrongfulness of his condmet, or o conform his conduet to the re-
quirements of law. As used in the bill, the terms “mental disease
or defect’” do not include an abnormality manifested only by re-
peated criminal or otherwise anti-social conduet. A copy of this
bill is ineluded in this report in Appendix C.

A second bill is concerned with the scope of psychiatrie testi-
roony when the defense of insanity is in issue. A psychiatrist who
has examined the defendant as to his mental condition at the time
of the allepedly eriminal conduet shall be permitted to make a
statement as to the nature of the examination, his diagnosis of the
mental condition of the defendant and his professional opinion
coneerning the impairment of the defendant’s capacity in terms of
the eriteria enmunciated in the standard deseribed above. A copy of
this bill is included in Appendix D of this report.

A third bill (set forth in Appendix E of this report) requires
that the defendant give certain notice to the District Attorney in
order to avail himself of the defense of insanity. In the present
state of the law, the defendant may, as a matter of right, raise
such defense at any time whatsoever, including the final stages of
the trial. This, manifestly, may place the People at a great and
unfair disadvantage in that, surprised by the sudden interposition
of this collateral defense, they may have insufSejent opportunity to
obtain the psychiatric and other evidence necessary to refute it and
to establish, as they must, the defendant’s sanity beyond a reason-
able doubt. The proposed provision rectifies this sitnation by re-
quiring notice to the People within twenty days after a plea of not
guilty to the indictment, or at any time thereafter as the eourt may
permit for good cause shown.

In smumary, the Commission is convinced that the vigorons
demand for abandonment of the antiguated HMeNaghten rule and
its replacement by a more enlightened standard is well rerited ;
that the test here proposed recognizes the advancement of modern
psychiatric thinking while preserving a workable standard to
measure eriminal responsibility, geared to traditional concepts of
our criminal law; and that the legislative action essential to abro-
gation of MeNaghten and replacement thereof with a fajrer and

more enlightened standard is long overdue and should not be
further delayed.
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C. Sentencing Structure

In April, 1962, the Commission commenced a detailed survey of
the existing sentencing strueture in New York., This survey, which
has now been completed, Involved a study of the statutes relating
to sentences and sentencing in the Penal Law, the Code of Criminal
Procedure, and the Correction Law. Subjects soch as parole,
probation, fines, and commitment of mental defectives and Insane
persons alse were covered.

The Commission foond the present strueture to be anything but
a cohesive, well organized unit, permeated as it Is with Incousis-
tencies, ambiguities, inequities and archaisms. Instead of a modern
set of guidelines to help cffectuate the deterrence of cvime and the
segregration and reformation of eriminals, the State of New York
has a few modern procedures engrafied by amendment upon a
strueture designed for a retributive system,

The following will serve to lustrate the need for a complete
overhaul of the structure.

In eolonial New York and during the cacly years of our state-
hood, sentences usually ealled for corporal punishment or posting
of a bond to keep the peace, or both, and it was not the custom to
impose sentences of imprisonment, as snch. Tmprisonment was
relied npon primarily where the offender was unable to post a bond
and county jails were the only imstitutions for the confinement of
persons eonvicted of erime. The reform aet of 1796 abolished cor-
poral punishment, reduced the number of capital felonies, and
established the state prison system. Since at that time prison was
thought of mainly as a mors merciful alternative to corporal or
capital punishment, it is not surprising to find that, as prison sen-
tenees evolved, separate prnishments were preseribed for each
erime based upon an evaluation of the amount of retribution so-
ciety should exaet for the offense. This basic method has been
refained through the years and today—although the eriteria for
evalaating the punishment to be preseribed may have changed—
the procedure of fixing a separate and distinet punishment for each
erime is siill followed.

A statutory structure with separate sentences for individaal
erimes contains a tremendous amount of repetition and also Jends
itself to unjustifiable distinetions in the treatment of varions erimes,
Moreover, it makes periodic review and reappraisal of punishment
a very difficult task because of the separate evaluation of many dif-
ferent provisions and the necessity of amending numerous sections.

To illustrate the repetition involved, there are approximately
forty-five separate provisions in the Pernal Law prescribing maxi-
mum seniences of five years, and almost as many separate provi-
sions setting a maximum sentence of ten years. About seventeen
separate provisions are used to authorize a three year maximum
and approximately eleven to authorize a maximum sentence of
fifteen vears.

As for the distinctions in the treatment of various erimes, the
Penal Law contains thirteen different maximum prison sentences
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for felonies (i.6., 2 years, 3 years, 4 years, 5 years, 7 years, 10 years,
15 years, 20 years, 25 years, 80 years, 40 years, 50 years and life
mprisonment). There are, also, many different sentences pre-
seribed for misdemeanors and offenses. Whatever may have been
the reasoming of the Legislature at the time these distinetions were
written into the law, it certainly would be difficult, if not impos-
sible, to justify them at this time. In other words, while it is quite
logical to provide for a distinetion in sentences between crimes that
ought to be punishable by short-term imprisonment and erimes that
ought to be punishable by long-term or medimm-term imprison-
ment, there scems o be no reason at all for making minor distine-
tions within each group.

Preseribing separate sentences for individual erimes is an invita-
tion to inconsistency. For example, one would expect that the dis-
tinetion between a misdemeanor and an offense would be reflected
in the sentence provided by statute. Yet an mspection of the Penal
Law reveals that there is no relationship between the sentences for
these two categories, and many offenses can be punished more
severely than various misdemeanors. As another example, it might
be noted that in 1956 the Penal Law seetion covering obscene prints
and articles was amended to make a third offense punishable by
“an indeterminate term of not less than six months nor more than
three years.”” (§ 1141, subd. 2). Such a sentence cannot be served
anywhere. Sentences to county penal institutions (t.e., county jails,
workhouses and penitentiaries) are not for indeterminate terms,
and, except where specifically authorized, cannot be for more than
one year (Penal Law § 2188). Sentences to state prison cannot be
for less than 1 year (Penal Law § 2182, subd. 2, § 2183). The only
way this provision can lawfully be used is to make the sentence
““not less than 1 year nor more than 3 years {or some lesser
period)’’ in state prison. Also, the erime involved is defined as a
misdemeanor, but the punishment preseribed for the third offense
(t.6, imprisonment for a term longer than one year) raises the
degree of the crime to a felony.

What has been said with respeet to sentences of imprisonment
also applies to fines. An inspection of the Penal Taw veveals that,
in addition to repetitious provisions and enigmatie distinctions in
amounts, some fines were put on the books so long ago that infla-
tionary trends have emasculated their effect and made them totally
out of line with fines preseribed in recent years; some fines for
Hoffenses’” are greater than fines for misdemeanors; and sowe fines
for misdemeanors are greater than fines for felonies. For example,
manslaughter in the second degree is punishable by a maximum
terme of 15 years imprisonment or a maximum fine of $1000 or
both. And frandulent disposition of property subjeet to lease or
hire, which is a misdemeanor punishable by imprisonment for not
more than 1 year (Penal Law § 960), also is punishable by a fine
of $100(}. The erime of presenting a false proof of loss in support
of a claim wupon a policy of insurance is a felony, punishable by a
maximum term of 5 years imprisonment or a maximum fine of
$500 or both (Penal Law § 1202). However, the misdemeanor
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committed by failure to pay wages of employees in aceordance with
the provisions of the Labor Law (Penal Law § 1272) is punighable
by imprisonment for not more than 1 year and a fine of not more
than $16,000.

High mandatory minimum sentences tie the hands of the courts
and probation officers in determining a sentence tailored to the
circumstances of the offense and the charaeter of the individual
defendant. The erime of burglary in the first degree, for example,
is punishable by a miniraum term of ten years imprisonment (acta-
ally this would mean parole eligibility after 6 years, 8 months if
the prisoner receives maximum credit for good behavior). How-
ever, the court might be of the opinion that, although the offender
should be institutionalized for some period, such a term is more
than the time required in the eircumstances to reform him and may,
in fact, serve to destroy him and his family. Yet the court if it
incarcerates the offender at all, must pronounce the 10 year mini-
yaum, The alternatives include a suspended sentence or a plea to
a lesser or different erime.

The multiple offender provisions also present a problem with
respect to mandatory minimum sentences. These rules make it
difficult for the court to exercise diseretion in individual cases and
may cause the court to suspend sentence rather than impose the
minimum. (Second and third offenders receive a minimum which
is not less than one-half the maximum preseribed by statute ; fourth
offenders must receive a sentence with a minimum equal to the
maximum that eonld be imposed for a first offense, but in no case
less than fifteen years and cannot receive a suspended sentence.)

In addition to this, the multiple offender laws are blind to the
circumstances of the previous felony. Thus, a young man may be
convieted of grand larceny for an auto theft when he is twenty
years old, avoid brushes with the law for the next thirty years and
then be convicted of a second felony. Upon this convietion, the
court—if it feels the offender should be institutionalized for any
period—must sentence the offender to prison for a term with a
minimum of not less than one-half the maximum preseribed by
statute for the new crime. Of course, the court can give limited
recognition to the circumstances of the first felony by not imposing
a longer term.

Although a court generally has discretionary power to determine
whether its sentence shall be served concurrently or cousecutively
with another sentence imposed by it or another court of this State,
there are two situations where congecutive seniences are mandatory,
one of which serves as an inferesting llustration.

Where a defendant is convieted of two or more offenses before
sentence is prounounced upon him for either, and the offenses were
not charged in the same indictment or separate indietments con-
solidated for trial, then the defendant, if he is sentenced on both
offenses, must receive consecutive sentences {Penal Law § 2190,
subd, 1). This seems to make an important issue depend upon when
the triale are had or the pleas taken. If the defendant pleads, or is
found guilty in one court and before he is sentenced or pleads or
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is found guilty in another court, the sentences must be consecutive.
But, if the defendant can hold wp the second trial or plea until he
has been sentenced on the first charge, he can receive a concurrent
sentence on the second charge.

A situation with respect to parole and conseeulive sentences
might also be noted. Penal Law § 1945 provides that a person sen-
tenced to life imprisonment is eligible for parole in the same man-
ner as a person serving an indeterminate ferm with a minimam of
forty years (subd. 6) and a person sentenced to an indeterminate
term with a minimum in excess of thivty years is eligible for parole
as though he had been sentenced to an indeterminate term with a
mininam of thirty years (subd. 7). But there is no provision to
cover the aggregate minima of consecutive sentences and, hence, if
a person is sentenced to consecutive terms with an ageregate mini-
mum of more than forty years, he must be held in prison longer
than a person sentenced fo Life imprisonment.

Even the fairly simple subject of *‘jail time’’ seems to call for
statutory revision. A prisoncr is entitled to eredit for time spent
in confinement on a particular charge prior to sentencing but there
is no provision for time spent in confinement after sentence and
before arrival at the place named in the commitment. Also, the
statute (Penal Law § 2193) is ambiguous as to the manner of
erediting jail time on consecutive sentences.

1t is anachronistic that in the year 1963 one can open the Code of
Criminal Procedure of this State and find a provision that anthor-
izes ‘‘the hinding out” of disorderly persons. However, § 910 pro-
vides for this and further provides that: ““The binding out or
contract, pursuant to this section, has the same effect as the in-
denture of an apprentice, with his own consent and that of his
parents, and subjects the person bound out or contracted, to the
same control of his master and of the county court of the county,
&3 if he were bound as an apprentice.”

An example of a provigion which has lost its utilily is Penal Llaw
§ 2184 which vests the court with discretionary authority to commit
children under twelve years of age convieted of erimes amouniing
to a felony, or children bhetween the ages of twelve and sixteen con-
vieted of any erime, to certain training schools rather than im-
prisonment in a state prison or in a penitentiary.

The Commission is considering methods for revamping and im-
proving the existing sentencing strueture. This phase of the work
is still in its initiel stages, but the Commission alveady has had
preliminary exchanges of ideas with the Chairman of the State
Board of Parole, the Commissioner of Correction and a committee
representing the New York State Comnty Judges’ Associgtion.
Also, the Commission was represented at the annual state confer-
ence on probation, and the staff has been conferring with the cor-
rection and parole officials of the City of New York.

(}net of the first steps in the reconstruetion is to design a system
wherein each crime and each degree of each crime is classified and
assigned, by such classification, to a sentence category. Ia this way
several clearly defined categories could be used to set forth the
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statutory guidelines for all terms of imprisonment. As a part of
this step the Commission must formulate sentences for the various
categories and, in this conneetion, it is working on the problem of
striking a balance among legislative, judieial and executive controls.
The Legislature, of course, defines and must defie the limits, but
in so doing it deals with prineiples and not individuals. The courts
have an opportunity to take individuals and particular details into
account and thus can tailor sentences to fit needs. But the courts
in most cases lose control of the offender after he has been sen-
tenced, and the executive must deal with him from that point on.
Too mueh diseretion in the courts ean result in unjnstifiable sen-
tencing disparity and too little can result in injustice in individual
cases. Hither situation may lead to unwarranted hampering of
correction authorities. As noted above, the Commission is confer-
ring with members of the judiciary and parole and eorrection
authoritios on the problem.

Tn addition to structural changes and changes involving the
elimination of outdated and ineconsistent provisions, the Commis-
gion is devoting attention to procedural innovations. Thus, the
Clommission is congidering eertain procedures now being used by
the Federal Government and sister states, as well as suggestions
contained in the Model Penal Code of the American Law Institute.

Proposals in this fleld will not be offered separately but will be
woven into the fabric of the revision of the Penal Law, Code of
Criminal Procedure and related statutory material.

D. Grand Jury Reports

For about three centuries, grand juries in this State, after an
investigation which did not result in an indictinent, have from time
to time issued reports eritical of the conduct of public affairs in
their jurisdiction. The long-existing uncertainty concerning the
legality of such reporis (sometimes referred to as “presentments’)
was finally settled by the Court of Appeals in 1961, in Wood v.
Hughes, 9 N. Y. 2d 144. Tt here held—in a 4 to 3 decision—that
no statutory authority existed for the issuance of reports dealing
with misconduet in office by public officials which did not amount
to an indictable offense. .

Aside from the question of their legality, these reports had also
engendered sharply divergent views concerning their over-all pro-
priety. Far from settling this ideological controversy, Wood v.
Hughes only intensified disagreement on the subject. Proponents
of grand jury reports, on the theory that the decision deprived the
public of a valuable practice that had long served it well, have
striven arduously for the enactment of legislation to permit the
restoration of reports. Their opponents, hailing the pronounce-
ments of the majority in Wood v. Hughes, have been equally ada-
mant in insisting that the now-outlawed practice should not be
permitted to return.

The 1962 session of the Legislature saw the introduction of a
number of bills seeking to undo the effects of the Court of Appeals’
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decision. In February of that year, the Senate Codes Committee
held a public hearing at which the principal proposals discussed
were the bi-partisan Mitehell-Bonom bill (Senate Print. 2486, Intro-
2381; Assembly Print. 4802, Intro. 4532) and the Brook bill {As-
sembly Print. 1235, Intro. 1235). However, no action was taken at
this session and, in a joini statement dated Mareh 30, 1962, the
majority and minority leaders of the Senate and Assembly referred
thef problem to this Commission. This statement reads, in part,
as follows:

“Ever since the State Court of Appeals ruled that grand
juries were not anthorized to hand up presentments, the Legis-
lature has been eanght in a crossfire of eontroversy.

‘“Many public officials and private citizens have called on us
to take action to restore this practice to grand juries, although
there has been some broad disagreement on what restrictions,
if any, should be placed on this procedure.

“Others, including the State Bar Association and civil
liberties groups, have held that presentments often poini an
accusing finger at an individual without giving him any legal
recourse to defend himself

““We have been unable at this session to resolve this thorny
conflict. Accordingly, we have agreed to defer action this year
and to turn the entire guestion over to the Temporary State
Commission on Revision of the Penal Law and Code of Crimi-
nal procedure, .. .’

Accordingly, the Commission nndertook an intensive study of the
history and background of grand jury reports and, on November
30, 1962, held a public hearing thereon in Albany. In the course of
the hearing, many well-informed witnesses, representing interested
public and private groups, offered well-reasoned statements of
position and, upon questioning by Commission members and coun.
sel, supplied informative and cogent answers,

Much of the testimony offered centered on & proposed bill, pre-
pared by the Grand Jury Association of New York County, pro-
viding for limited grand jury reports. This proposal was based
largely on the Mitchell-Bonom bill of 1962. One troublesome aspeet
particularly engaged the attentions of witnesses and the members
of the Commission. This was the problem of how a public official
censured in a grand jury report could be afforded a proper forum
to present his side of the story. Therefore, in the testimony—pro
and com—concerning the Grand Jury Association’s proposed bill,
much interest developed in a new featnre therein which provided
that befor:e a report is made public, the court must conduect a hear-
ing and give any person or group of persons ecriticized the right to
contest the validity of the report. Such hearing was to be held in
public or in private, at the eourt’s discretion.

The draftsmen of the bill envisaged this procedure as providing
an appropriate forum for the persons criticized or named in the
report. As questioning developed this point, however, its funda-
mental weakness was revealed: that all or part of the report might

well be made public in
main objective. Discus
were substantially the
Bonom and Brook bills
peal siination, inevitab
the very information t
suppress or not 1o sup
As the hearing pro
elicited concerning the
expressing great confid
favored giving the gra
by statutory safeguard
before Wood v. Hugh
those who felt that any
jury, no matter how 1
was undesirable becaus
forvm, had not opport
by counsel. Some, such
Jury Association’s pro
to give the grand jury
round even that autho
was fruitful, materially
the problem.
Following this publi
meetings at which it ¢
and practical issues i
“Shall the Commissior
respecting grand jury
maintaining the statas
Therefore, this Cor
Legistature that no cha
It is the Commission’
machinery for investig
and new ones are adde
agenecies, in the Commi
evaluation of non-erimi
Although it recomme
nission realizes—as, i
that congiderable sentn
of grand jury reports.
is disposed to enact sw
prepared, as its recomn
result. A copy of thist
Briefly, the Commiss
reports for two purpo
officers or employees wh
sible, fall short of cor

* (hairman Bartlett and
sented and voted for restor:
subject to appropriate Hmit



wate Codes Committee
al proposals discussed
wte Print. 2486, Intro-
:d the Brook bill (As-
10 action was taken at
. March 30, 1962, the
mnd Assembly referred
ement reads, in part,

eals ruled that grand
esentments, the Legis-
nfroversy.

zens have called on us
srand juries, although
: on what restrictions,

Association and eivil
ments often point an
- giving him any legal

0 resolve this thorny
defer action this year
the Temporary State
w and Code of Crimi-

intensive study of the
tts and, on November
sany. In the course of
epresenting interested
asoned statements of
m members and coun-

« & proposed bill, pre-
w York County, pro-
§ proposal was based
ne tronblesome aspect
sses and the members
T how a public official
orded a proper forum
m the testimony—pro
tation’s proposed bill,
«erein which provided
must conduct g hear-
eriticized the right to
‘mg was to be held in

rocedure as providing
ized or named in the
, however, its funda-
rt of the report might

33

well be made public in the course of the hearing, thus defeating its
wmain objective. Diseussion of appeal provisions of the bill—which
were substantially the same as those contained in the Mitchell-
Bonom and Brook bills—pointed up the same weakness. In an ap-
peal situation, inevitably, the record on appeal would make public
the very information the appellate court was being called upon to
suppress or not to suppress.

As the hearing progressed, a broad spectrum of opinion was
elicited concerning the grand jury function. There were those who,
expressing great confidence in the good judgment of grand jurors,
favored giving the grand jury broad powers to report, unfettered
by statutory safeguards; in other words, a return to the practice
before Wood v. Hughes. Then, at the opposite pole, there were
those who felt that any statutory power to report given to the grand
jury, no matter how much it was ringed by so-called safegnards,
was undesirable because the accused public official lacked a proper
forum, had not opportunity to eross-examine or to be represented
by counsel. Some, such as the sponsors and endorsers of the Grand
Jury Association’s proposal, adopted the middle ground, namely,
to give the grand jury only limited authority to report and sur-
round even that authority with safeguards. In sum, the hearing
was froitful, materially aiding the Commission in its evaluation of
the problem.

Following this public hearing the Commission held a series of
meetings at which it explored and debated the philosophic, legal
and practical issues involved. It then voted om the question:
““Shall the Comumission recommend a change in the present law
respecting grand jury reports?’’ The vofe was 5 to 4 in favor of
maintaining the status quo.®

Therefore, this Commission respectfully recommends to the
Liegislature that no change be made in the present law.

It is the Commission’s opinion that adequate official agencies and
machinery for investigation and report are already on the scene
and new ones ave added periodically as need for them arises. Sneh
agencies, in the Commission’s view, are well equipped for eritieal
evaluation of non-eriminal behavior.

Although it recommends that the law not be changed, the Com-
mission realizes—as, indeed, its own vote on the subject indicates—
that considerable sentiment exists for restoring at least some form
of grand jury reports. In the event, therefore, that the Legislature
is disposed to enact such an enabling statute, the Commission has
prepared, as its recommended alternative, a bill 1o accomplish this
result. A copy of this bill is included in this report 2s Appendix P.

Briefly, the Commission’s proposed bill authorizes grand jury
reports for two purposes only: (1) those which ecriticize public
officers or employees whose acts or failures to act, though reprehen-
sible, fall short of constituting indictable offenses; and, comple-

* Qhaivman Bartlett and Commissioners Conway, Halpern and Jones dis-
sented and voted for restoration of the power of grand juries to make reports,
subject to appropriste lmitutions and safeguards.
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mentary thereto, (2) those reports which exonmerate such offieials
when the grand jury finds that they have been falsely acensed.*
The Commission also carefully eonsidered, but eventually rejeeted,
a provision giving grand juries the additional right to submit
reports relating to matters of general public concern and contain-
ing reeommendations for legislative, administrative or exeeutive
action.®®

The primary function of the critical report is to serve as a
vehicle for apprising a publie official’s superiors of the grand jury’s
findings eoupled with its recommendation that the subjeet official
be removed or diseiplined. The court to whom such a report is
submitted is required to reject it unless the evidence adduced be-
fore the grand jury justifies the report, and each person named
therein was given an opporiunity to testify before the grand jury
prior to the submission of the report.

As to a report which exonerates a public official, the eourt may
accept it only if its rendition was requested by the subjeet official.
Thus, the situation is avoided wherein an exonerating report brings
to public attention for the first time a matter involving an official
which had not theretofore been publicized. Either type of permis-
sible report may be suppressed temporarily by the court in the
interests of justice.

One major respect in which the proposed bill differs from those
introduced at the 1962 session and the one discussed at the Com.-
mission’s public hearing is that this bill, unlike the others, contains
neither hearing nor appeal provisions. Not only are such pro-
cedures unnecessarily complicated and cnmbersome but they prob-
abily would fail, nltimately, to serve the purposes for which they
were intended.

In drafting this bill, the Commission sought to achieve a realistic
balance that would restore to the grand Jjury—though in limited
fashion—some of its pre-Wood v. Hughes funetions, yet would,
consistently therewith, afford effective protection of the rights of
individuals who become involved in these investigations. As a
result, the permissible scope of grand jury reports in the proposed
bill is substantially more limited than was the case bofore Wood v.
Hughes, while the bill itself is less ponderous than those introduced
at the 1962 session and the one diseussed at the public hearing.

The Commission, therefore, respectfully urees that if, despite ity
recommendation to the contrary, any legislation on the subjeet is
to be adopted, the statutory authority of a grand jury to render
regerts not exceed that contained in the Commission’s proposed
bill

* Cormissioners Atlas, Pleiffer and Wechslor opposed inclusion of the pro-
vision permitting e grand jury to issue a report exonerating a publie official,
They are of the opinion that it would only create additional diffienlties,
especially where & grand jury, after investigation, fails o indict and fails
also, w}(lgz requested to do so, to submit a report exonerating the public offieial
coneerned.

** Commissioners Conway, Halpern and Jones favored the inclusion of such
power.
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Ii. OVER-ALL REVISION OF THE PENAL LAW

A. Excision end Relocation

In accordance with the plan stated in the 1962 report, the Com-
mission staff systematically reviewed the approximately 1200 see-
tions in the Penal Law in order to identify two types of provisions:
(1) those essentially administrative in nature, which, therefore,
belong in a more appropriate body of law dealing with the same
or cognate subject matter; and (2) those which should be repealed
beeause they have no further utility dne to changed economie and
social conditions, or because they duplicate seetions in other chap-
ters of the Consolidated Laws, or because they have been held un-
constitutional. Staff memoranda summarized the scope of sections
thus identified, eited relevant statutes and background material,
and recommended specific dispositions. These explanatory memo-
randa were circulated for corament {o the respeciive governmental
departments and agencies concerned, {o bar associations, and to
numerous interested organizations and individuals. The repHes
received have furnished valnable assistance to the Commission.
This study, now substantially eompleted on the staff level, will
again be reviewed by the Commission before formal recomamenda-
tions are made. Ultimately, these decisions, cast in bill form, will
be presented to the Legislature concurrently with the submission of
the revised Penal Law and Code of Criminal Procedure. A tabular
summary of the tentative proposals relating to exeision and reloca-
tion appears in Appendix G of this report.

The first phase of this initial project involved the identification
of Pepal Law sections which are essentially of a regulatory or
administrative character, 1.2, provisions that conld be more suit-
ably housed in other bodies of law dealing with the same or similar
subject matter.

The following Penal Law sections illustrate the kind of provision
that is being recommended for relocation elsewhere, Penal Law
§ 185-a regulates the sale of baby chicks. The suitable place for this
provision is Agrieulture and Markets Taw Article 15-A, “*Sales of
Baby Chicks.”” Penal Taw §§ 188-a and 943, relating to auctions,
can properly be placed in General Business Taw Article 8, ““Aue-
tions and Anctioneers.”” Article 26 of the Penal Law, ‘‘Banking,”’
should be transferred to the Banking Law. Penal Law § 440 re-
quires the filing of certificates in the office of the comnty elerk
by persons conducting a business under an assamed name or as
pariners. Penal Law § 964 authorizes an injunction to restrain
an actmal or threatened use of a corporate or trade name with
intent to deceive. Both sections are of such a regulatory and eivil
nature that they properly belong in the General Business Law.

As was pointed out in the last report, many chapters of the Con-
solidated Laws, other than the Penal Law, provide eriminal sane-
tions for violations of some or all of their sections. These provi-
sions, though rarely the basis for prosecution are, nevertheless,
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integral parts of the criminal law of this State, The Commission
staff estimates that seattered among these chapters outside the
Penal Law there are about 2000 misdemeanor and about twenty
felony provisions. Several chapters in the Consolidated Laws have
a ““dragnet’” clause stating that a violation of any section in the
chapter, or of a particular ariicle therein, constitutes a misde-
meanor [e.g., Agriculture and Markets Law § 41, Banking Law
§ 71, Multiple Dwelling Law § 304, and Public Service Law § 58],
Approximately one-half of the sections in the General Business Law
contain misdemeanor sanctions. Some sections in the Penal Law
expressly state that a violation of a specific section or article, or
any section, in some other chapter of the Consolidated Laws consti-
tutes a misdemeanor [e.g., §§ 446, 783, 1878].

Althongh the Banking Law contains numerous penal sanctions,
there are, nevertheless, in Penal Law Article 26, ‘‘Banking,”’ fifteen
sections relating to such technical matters as investment of bank
funds in securities, the issuance of certificates of deposit, loans,
insolvency ete. Insurance, labor and public health are llustrative
of some other areas in which the Penal Law eontains only & frac-
tional part of the eriminal law relating 1o the subject. Compound-
ing the difficulty is the absence of a workable index to the presence
or content of these hundreds of eriminal sanetions outside the
Penal Law. This structuring of the New York eriminal laws is a
hindrance rather than an aid to the researching of penal sanctions
in any specialized field, for at least two bodies of law must be
canvassed.

This structural dichotomy is due historically to shifting concepts
of the appropriate location of penal provisions in New York’s
general laws. The Revised Statutes of 1828, for the first time,
codified the traditional areas of criminality into a single chapter,
“Orimes and their Punishment.” Other penal sanetions, e.g., those
relating to banking, were placed in the Revised Statutes among the
several subjects to which they were related. A regulatory provision
was not isolated merely beeause it earried a criminsl penalty. Com-
pilers of subsequent editions of the Revised Statutes followed this
scheme and inserted new legislation “*in those titles and articles
Where the same or similar subjects are contained.”” [Preface to
Revised Statutes, 3rd Ed. (1846) ].

In 1857, David Dudley Field and two others were appointed by
the Legislature as Commissioners and charged with the task of
codifying the laws of this State. By statute, they were directed to
*. . . divide their work into thres portions; one containing the
political code, another the civil code, and a third the penal code.
The . . . penal code must define all the crimes for which persons can
be punished, and the punishment for the same.”” [Laws 1857,
ch. 266]. In 1864, when the draft of a Penal Code was submitted,
the plan followed was briefly outlined:

“In compiling the system of Penal Law embodied in this
Code, the following have been the leading objects of the Com-
missioners: 1. To bring within the compass of a single volume
the whole body of the law of erimes and punishments in force
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within this state. . , . The value of the Penal Code must uléi-
mately depend, in great measure, upon its containing provi-
sions which embrace every species of act or omission which is
the subject of criminal punishment.” Drafi of & Penal Code
for the State of New York, iti-iv, (1864).

After the enactment of the Penal Code in 1881, the next reclassi-
fication ocenrred when the present Penal Law was adopted in 1909,
This law, drafted by the Board of Statutory Consolidation, was
simply a rearrangement of the old Penal Code without any change
of substance. However, many other chapters of the Consolidated
Laws, adopted simaultaneously with the Penal Law, contained
criminal penalties. Field’s concept of a ““single volume of crimes’’
was recognized as unworkable by the consolidators because at about
this time the area of conduct regulated by penal savctions was
expanding. Much of this regulation, as noted before, is done by
penal statutes not ineorporated in the Penal Law proper.

‘What criteria should determine whick provisions belong in the
Penal Law and which belong in some other body of law? This
Commission has adopted the view that a sound penal code should
not cover the entire field of eriminality, but instead, should com-
prise the more fundamental and familiar offenses. Sections i the
Penal Law that are essentially regulatory or adminisirative in 860DE
should be relocated in other bodies of law dealing more fully with
the activity regulated or with cognate subjeet matter, That, gen-
erally, has been the approach taken in Illinois and Wisconsin which
have recently revised their penal codes.

The following Penal Law sections are offered as illustrations of
the type of anachronistic provision being recommended for repeal.
Section 443 prohibits the transfer of tickets issued by the People’s
Tnstitute entitling a person to a reduced fee for admission to any
dramatic performanece; this institute ceased operating twenty-five
years ago. Section 1194 relates to the premiums charged by a
marine insuranee covporation for insurance of property transported
upon the camals of this State. Inguiry by the Commission reveals
that the sitmation which this seetion was designed to correet no
longer exists. Sections 1960-1964, relating to the quarantine of
‘“vessels arriving in the port of New York,’’ have no ntility today
because the Federal Government has assumed and now exercises
quarantine jurisdiction over vessels entering the port of New York.
Additionally, under Section 558-4.0 of the Administrative Code of
the City of New York, the City Department of Health is vested
with broad anthority to inspect and quarantine vessels entering the
port of New York

Among the Penal Law sections that are duplicative of provisions
in some other chapter of the Consolidated Laws are §§ 435.-a, 435-b
and 435-¢, relating to the sale and labeling of Kosher food products;
these three sections are similar to Agriculture and Markets Law
§§ 201-a, 201-b and 201-c. Penal Law § 1276, forbidding the use
of unsafe scaffolding and hoists, duplicates Labor Law § 200.
Penal Law § 1743, relating to the sale of specified poisons, dupli-
cates Edueation Law § 6813. Penal Law § 1980, proseribing certain
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conduet by railroad officials, is covered by Public Service Law
§8 15 and 46, The subject matter in Penal Law Article 218,
““Weights and Measures,” is covered in a much more comprehen-
sive and meaningful manner in Agriculture and Markets Law
Artiele 16, *“ Weights and Measures.”’

Among the Penal Luw provisions held unconstitutional is § 436-4,
prohibiting the sale of periodicals from which the title page or other
identification marks have been removed or obliterated [People v.
Bunis, 9 N. Y. 2d 1 (1961)]. The two sections in DPenal Law
Article 208, ““Trading Stamps,” were declared uneonstitutional
by New York courts [People ex rel Madden v. Dycker, T2 App.
Div. 308, (3rd Dept.,, 1902), People ez rel Appel v. Zimmerman,
102 App. Div. 103 (4th Dept., 190531, In 1915 the Attorney-
General of New York was of the opinion that these two seetions
were dead-letters [1915 Atty. Gen., Vol. II, 379]. In the following
year, the United States Supreme Court upheld, against a challenge
based on the Fourteenth Amendment, legislation prohibiting the
use of trading stamps [Pitney v. Washington, 240 U. R, 387
{1916)]. In 1959 the Attorney-General issued an opinion stating
that despite the Supreme Conrt’s ruling ““the cited decisions of the
Courts of this State ave final and conclusive as to the uneonstitu.
tionality of these sections nnder the State Constitution.’’ {1859
Atty. Gen. 96].

This reorganization of administrative material in the Penal TLaw,
coupled with the compilation of a comprehensive index addressed
to the totality of New York’s eriminal laws, will facilitate the
finding of law appiicable to a specialized field. Excising Penal Law
provisions relating to baby chicks, pocket billiard rooms, budget
planning, ferries, passage tickets, and the like will lend stature and
dignity to the formulations contained in the revised penal eode.

B. Internal Revision of Basic Material

While the Penal Taw is being thus stripped of its dead wood,
surplusage and unwelcome encumbrances, the basic erimes and
articles are being analyzed, re-appraised, condensed, regrouped and
re-written. Many new sections and articles, accompanied by exten-
sive explanatory reports and memoranda, bave heen formulated by
the staff, though not as yet approved by the Commission. Among
these are completely revised articles and sections dealing with homi.
cide, burglary, arson, malicious mischief, perjury, contempt, gam-
bling and the vast area that includes disorderly conduct, vagrancy,
riot, nuisance and related offenses. In the process of revision are
other sections and articles involving bribery, extortion, larceny and
related crimes, and sex offenses.

From the standpoints of both substance and form, most of these
tentative new articles present drastic changes from the existing
ones dealing with the same areas; and one prominent feature per-
vading this new material is that the number of sections covering
any particular field of erime is greatly reduced.

Ilustrative is a new homicide article—virtually completed exeept
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for two or three as yet unsettled controversial points—which not
only presents an entirely new structure of erimes and penalties but
numbers only seven sections in contrast to the twenty-three con.
tained in the existing article (Art. 94; §§ 1040-1055). Since this
proposal, along with others mentioned below, is soon to be cireu-
lated for study with a detailed explanatory memorandum, a com-
plete deseription of fhe article and all its novel facets will not be
attempted here.

One of its features is a single, degreeless murder statute, replac-
ing the existing two-degree pattern. Containing three subdivisions,
this section defines the three traditional, basie forms of murder:
(1) intentional killing, (2) the wanton or depraved type, and (3)
felony murder.

Eliminated here is the ephemeral ‘and frequently unintelligible
distinetion between intentional killing which is deliberate and
premeditated [presently first degree murder (§ 1044, subd. 1)] and
that which is not deliberate and premeditated [presently second
degres murder (§ 1046)1. Although the defermination of whether
premeditation occurred In any particalar case often hoils down to
no more than an intellectual exercise in semantics, premeditation
or the lack of it is nevertheless the yardstick under existing law
which measores the defendant’s crime as first degree murder,
requiring the death penalty, or as second degree murder, entailing
a prison sentence of from twenty yvears or more to life.

Incorporated in the revised article is the new penalty and sen-
teneing pattern of the bill (previously deseribed in the diseussion
of “Clapital Punishment”’) being submitted by the Commission at
the 1963 legislative session. In this scheme, the sentence for any
form of ““murder”’ is ¢ither death or s specified prison term. The
determination, made by the jury or court, does not depend upon
narrow factual issues of the case such as premeditation, but upon
a variety of eonsiderations some of which reach beyond the case
itself and delve into the defendant’s background and history.

Another important aspect of this revised homicide artiele is a
comaplete overhanling of the feld of manslaunghier. The current
manslaughter seetions present two degrees (Penal Imw §§ 1050,
1052). Each statute contains several subdivisions and subelauses,
devoted to a variety of miscellaneous kinds of killings. There is
little order or structuve to either statute and, in both substancee and
form, the provisions are frequently unclear and sometimes illogical
as well as prolix. The more familiar types of homicides found
therein include so-called misdemeanor-manslaughter, killings in
““the heat of passion’ and those resulting from ‘‘culpable negli-
gence’” (§ 1050, subds. 1, 2; § 1052, subds. 2, 3).

‘While the existing manslaughter sections cover a host of offenses,
many of which are superfinous and some downright purposeless,
they actually fail to preseribe at least two basie common law forms
of manslanghter whieh definitely belong in any homicide article.

One of these is a killing perpetrated by an act coldly committed
with intent to inflict substantial physical injury upon the vietin,
thongh not with homicidal intent, This is not manslaughter, nor
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any other form of homicide, under the existing article. Only if the
assault is committeed ‘‘in the heat of passion’’ do the wanslaughter
provisions apply (§ 1050, subd. 2; § 1052, subd. 2).

Another traditional and sound form of manslanghter, emanating
from the common law and earried over into the law of most Ameri.
can jurisdictions, is that which takes cognizance of an intentional
killing committed in the “‘heat of passion’’ or mnder comparable
mitigating circumstances. The true theory of this crime is that &
killing which ordinarily wonld, by virtue of its intentional charae-
ter, constitute murder, is reduced to manslaughter by virtue of
‘*heat of passion’” or whatever standard of mitigation prevails in
the particular jurisdietion. Homieidal intent and “heat of passion”
are not inconsistent concepts, as the Penal Law now depicts them
(8§ 1050, 1052}, but consistent and ecorrelative ones. ‘*Heat of
passion’’ is not an affirmative element of manslanghter, as under
the existing statutory pattern, but a mitigating factor which
reduces murder to manslanghter.

Bearing in mind these two above-described fundamental forms
of manslanghter—(1) a killing by an act eoldly and deliberately
intended to infliet bodily harm, and (2) an intentional killing com-
mitted in the heat of passion or other extenuating eirenmstances—
it becomes apparent that the existing manslaughter sections mis-
conceive both offenses and, because of this, inadvertently fail to
proseribe either. Examination of certain eurrent manslaughter
provisions (§ 1050, subd. 2; § 1052, subd. 2) proves persuasive that,
while vaguely aware of these two offenses, the Penal Law has so
confused them as to leave a gaping hole in this area of homicide.
The revised article in question plugs this gap with two manslaagh-
ter provisions squarely defining those ¢rimes.

Equally subject to critieism is the handling of involuniary man-
slaughter in the existing article. The Penal Law’s second degree
manslaughter statute ineludes homicide committed by “‘culpable
negligence’” (§ 1052, subd. 3). The same subdivision then proceeds
to list or particnlarize a host of speecific kinds of acts, all of a negli-
gent character, which constitute second degree manslaughter when
death results: negligent use of machinery, overloading passenger
vessels, negligently operating steam boiler, and the like.

The second degree manslanghter section (§ 1052) is followed by
three other sections proscribing further homicides of the negligence
variety but not labeled manslaughter: ¢ Criminal negligence in
operation of vehiele resulting in death’ (§ 1053-a), **Criminal
negligenee while engaged in hunting resulting in the death of
another” (§ 1053-c}, and “‘Criminal negligence in operation of
vessel resnlting in the death of another’’ (§ 1053-¢). These crimes
carry penalties entailing a maximum prison term of only five Fyears
(§§ 1053-b, 1053-d, 1053-f) in contrast to second degres man-
slaughter’s fifteen year maximum (§ 1053). The purpose, at least
insofar as the vehicle homicide section ( § 1053-a) is eoncerned, is
to provide a erime of homicide for fatal antomobile negligence
cases earrying less stature and punishment than does “manslaugh-
ter,”” the theory being that juries are reluctant in this type of case
o conviet of manslaughter with its severe penalty,
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The proposed article considerably changes the pattern of this
entire arvea. Eliminating all narrow or particularizing provisions,
sections and erimes addressed to specific kinds of negligent aets
(e.g., vehicle homicides, overloading steamboats, ete.), it prescribes
and precisely defines two terms or standards which apply to and
cover every form of involuntary manslaughter of the negligence
genus. The two terms in question are *‘eriminal negligence’” and
“recklessly.”” These definitions, and the whole theme of the pro-
posed ariicle in this respest, ave substantially taken from the recent
Model Penal Code of the American Law Institute (§§ 2.02,
210.3(1) (a), 2104).

Without here analyzing those definitions, i may be said that the
reckless brand of homicide is more culpable than the eriminally
negligent type; and, hence, that homicide eommitted “*recklessly’
is graded as a more serious crime than homicide commitied by
*‘criminal negligence.” More specifically, one who ‘‘recklessly
causes the death of another person”” is guilty of manslanghter ; and
one who causes death through “‘criminal negligence™ is guilty of
the lesser erime of *‘eriminally negligent homicide.”’

These two crimes or forms of homicide would replace not only
the general ““culpable negligence’” provisions of the existing seeond
degree manslaughter statute (Penal Law §1052, subd. 8) but the
numerous particularized negligence offenses of the same statnte and
of the three previously mentioned ensuing sections (§ 3§ 1053-a,
1053-c, 1058-e}. Eliminated in this structure are all the Penal
Law’s special and little used negligent homicide provisions relating
o use of machinery, wmischievous animals, overloading passenger
vessels, mismanagement of boilers and other apparatus of steam-
boats and railways, acts of intoxicated physicians, keeping of gun-
powder and explosives (§ 1052, subd. 2), operation of vehicles
(§ 1053-a), bunting accidents (§ 1053-c) and operation of ships
{8 1053-e). Just why these narrow provisions or offenses are neces-
sary and why the proposed geuneral standards of eriminal neghi-
gence and recklessness cannot readily and adequately be applied to
fatally remiss conduct in these particular fields, is not apparent.
If a fatal act is committed with “criminal negligenee’” as here
defined, the offender is guilty of *‘criminally negligent homicide’’
whether the act relates to a steamboat, an automobile, a building
construction job or any other item, projeet or field of endeavor;
and if the fault involved doss not amount to ““criminal negligence,”’
no form of homicide is committed. If the faulty eonduet, regardless
of its specific nature, transcends “*eriminal negligence’ and falls
within the more culpbable concept of recklessmess, it constitutes
manslanghter,

Also representing a drastic change from the existing Penal Law
pattern is a tentative new “*Gambling”” article. Designed to replace
two existing articles entitled “*Gambling® (Art. 88) and “Lot-
teries’’ {Art. 130), it redmees the whole field to six sections i
contrast to the fifty-four now found in the Penal Law. This is
accomplished largely by analysis of the prolific existing provisions
and by ascertainment of certain basic prineiples which most of them
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reflect. The theme of all the present gambling erimes is that the
mere player in any particular gambling game, scheme or enterprise
is not guilty of any erime, but that anyone who directly or indi-
rectly creates, promotes, operates or in any way, other than as a
player, advances the ends of a gambling project, is guilty of a
erime. This theme is repeated over and over again in a host of
sections addressed to specific forms of gambling schemes and de-
vices: ordinary games of chance, policy, lottery, bookmaking, slot
machines and other machines capable of gambling use. Partly
through a careful set of definitions of elementary terms, the tenta-
tive revised article finds a common denominator and crystallizes it
in the form of a tent-like crime entitled **Promoting gambling activ-
ity.” Without itemizing every form of gambling scheme and the
various facets thereof, as is the existing pattern of the Penal Law,
this proposed statute, though not preseribing the only erime of the
articie, applies to all persons in the entrepreneur class and none in
the player category; and, hence, without exhaustive enumeration
and specificity, it covers all types of gambling operations whether
in the nature of policy, lottery, bookmaking or any other form of
gambling.

The condensation approach in question is also evidenced by
another tentative avticle devoted to a vast area of largely minor
offenses which sprout at random all over the Penal Taw and the
Code of Criminal Procedure as well. Broadly speaking, the field
in question comprises offenges resulting in publie disorder, disturb-
ance and inconvenience; unsavory conduct of a public *‘loitering’’
nature, and acts of a public or semi-public character which harass,
aunoy or alarm individual persons rather than the public in general
or scgments thereof. Falling into this category are literally dozens
of seattered sections in the Penal Law and the Code. Some rontain
namerous subdivisons, and the totality of provisions and offenses
of this nature actually runs into the hundreds. Among the erimes
and offenses of this classification are disorderly conduet, vagrancy,
disorderly persons, tramps, public intoxication, nuisance, riot and
unlawful assembly. The disorderly conduct and vagrancy statutes,
o name two (Penal Law § 722; Code Crim. Proc. § 8873, contain
a wide variety of offenses, many of which are of a dubious nature
and appear arehaie in both snbstance and phraseology.

The new, proposed article was arrived at by culling out the
manifold provisions of the indicated sort; analyzing the field in its
entirety ; eli:ninating many archaic and useless offenses; elassifying
the residue—together with other offenses not presently defined—
into natural categories; and, finally, arranging the resnliant ma-
terial in a new format eonsisting of relatively few sections.

The best illustration of this technique, perhaps, appears in a
revised ‘“Malicious Mischief’” article. As pointed out at some length
in the 1962 report, the existing malicious mischief artiele {Penal
I:aw’ Art. 134) constitutes an example of unbridled itemization and
specifieity. Tt contains twenty-five sections, some with numerous
subdivisions and sub-clauses which ramble on with interminable
verbosity. A vast portion of the artiele is devoted to completely
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mmmnecessary enumeration of hundreds of different kinds of property
subject to criminal destruction. Some of the provisions, on the
other hand, preseribe crimes which are not of the malicious mischief
genus at all but belong in other articles, such as larceny or public
safety.

The propesed, itentative article substitutes for this whole strue-
ture three simple, concise sections defining three graded forms of
malicious mischief. These three sections cover every genuine
malicions mischief erime found in the present multiple-provisioned
malicious mischief article and some which belong there but have
been misplaced in other articles. Some of the offenses of the existing
article, not being truly of the malicious mischief genus, have heen
deliberately excluded with a view to eventual inelusion in other new
articles representing more natural repositories for them.

The revision work with respeet to sectious and articles dealing
with some of the more familiar crimes, such as burglary, arson and
perjury, does not ordinarily present as formidable a fask from the
standpoint of struetural reorganization. However, numerous im-
portant changes of substance are proposed and these, in twrn,
require formal arrangements strikingly different from those of
existing articles.

In dealing with burglary, for example, a significant substantive
change appears in the elimination of a breckeing as an element of
that erime. Presently, burglary, a felony divided into three degrees,
consists of breaking and entering promises with intent to commit a
erime, the degree depending upon the presence or absence of
cerfain specified cirewmnstances (Penal Law §§ 402-404). Absent
& breaking but with the same eriminal intent still present, the erime
is reduced to a misdemeanor, namely “ Unlawfully entering build-
ing” (§ 405). If no intent fo cominit a erime in the imvaded
premises can be established, the intrusion ordinarily is not eriminal
at all even though it was perpetrated by a breaking {cf. § 2036).

The main defects in this structure are: (1) that the requirement
of a breaking for the folony of burglary places too much emphasis
and importance upon that technical factor, especially sinee the term
*breaking’’ iy judicially construed so broadly as to render many
unlawful entries burglaries even though no foree in a realistic
sense is used; and (2) that the absence of any offense covering
situations where intent to comwmit a crime in the premises entered
cannot be established, leaves an apprecigble gap in the criminal law,
especially since such intent, even though realistically evident, is fre-
quently difficult to prove by case law standards,

The revised article rectifics the latter deficiency by preseribing a
erime of *““Criminal trespass,”” containing three degrees, which is
committed by unlawful entry into or upon premises regardiess of
whether intent to commit a erime therein can be established. It
then preseribes the higher erime of burglary, in two degrees, which
is comnutted by an unlawful entry with intent to commif a crime.
As in several other jurisdictions, the occurrence or non-vecurTEnes
of a breaking is immaterial, and the word is nowhere mentioned in
the proposed statutes.
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Further significant changes of substance, aceompanied by appro-
priate changes of form, have been made in other revised articles,
including those dealing with arson and perjury. With respect to
the latter crime, the existing law predicates two degrees of perjury
and makes the maferiality of the false testimony the element which
raises the crime to the first degree (Penal Law §§ 1620-a, 1620-b).
‘While not abandoning the rather loose concept of materiality as an
aggravating factor for grading or degree purposes, the revised
article also notes and employs another kind of distinetion bearing
upon the relative seriousness of different types of false swearing.
This involves the kind of statement which is the subject of a per-
jury charge. Traditionally, and as defined in the Penal Law,
perjury consists of false swearing in almost any form, from mere
affidavits which never reach a court to trial testimony, In 2
realistic sense, actual testimonial falschood is wsually more cul-
pable than sworn falsehood in an affidavit, especially one prepared
by a lawyer for the affiant’s signature. The existing perjury
article does not take cognizance of this distinetion {see § 1620},
but the revised article does. With a new three-degree format, it
uses both the festimonial and materiality considerations as factors
of aggravation. This, it is believed, makes for a more equitable and
realistic grading system.

The foregoing is not intended as a thorough deseription of the
stafl’s work in this field wp to the present time, but as an indication
of the type of revision being undertaken with respect to the main
erimes and the body of the Penal Law. It is contemplated that, in
the near future, a series of suggested new articles of the sort re-
ferred to, together with explanatory memoranda, will be compiled
and eireulated for study among bar associations and other agencies,
both public and private, which have a special interest in such
legislation and which are so constituted as to be eapable of offering
helpful eriticism.

C. Structural Regrouping

_As indicated in the 1962 report, an entirely new strueture for the
Penal Law is contemplated. In brief, the present alphabetical
format is to be replaced by a category arrangement (e.g., {rimes
against the person, Crimes against property, ete.).

Following considerable experimentation in the devising of cate-
gory formats, it has been decided to postpone this task until the
internal revision of the basic material is almost complete. The
experience of the staff indicates that no purpose is to be served by
over-all grouping activity until virtually all the components are
constructed and ready for final assembly.

III. THE COI
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1. THE CODE OF CRIMINAL PROCEDURE

While the Commission has in the first instance been addressing
the major share of its effort to a full-seale study of the Penal Law,
it has also been analyzing the existing provisions of the Criminal
Code with a view toward providing a workable foundation for the
Code’s ultimate revision. When revision of the Penal Law has been
substantially completed, the Commission will be in a position to de-
vote its total time to the Criminal Code. It is envisaged, in light of
the preliminary groundwork on the Code, that the general direction
which the Code revision ought to assume will have become crystal-
lized, thereby expediting the remaining task of the Commission.

The Criminal Code, adopted by the Legislature in 1881, was the
product of a Report in 1850 by the then Commissioners of Practice
and Pleading. It has never been the subject of general revision,
although such an effort was made in the 1930°s by the Commission
on the Administration of Justice.

Some of the Code’s weaknesses and deficiencies, and the nature
and scope of some of the problem areas may be mentioned.

Structurally, the Code moves chronologically from provisions
relating to arrest, through the subjects of grand jury, indietment,
arraignment, pleas, trial, judgment, and appeals. Many provisions,
however—seemingly the result of sporadic piece-meal amendatory
Jegistlation through the years—are scattered throughout the Code
with little in the way of order and consistency. An unfortunate,
albeit convenient, residunm for a varied assortment of material is
Title 12 of Part 1V, appropriately entitled ‘‘Miscellaneous Proceed-
ings.’’ In this Title (which follows the ““ Appeals’’ Title), in addi-
tion to detailed and vmnecessarily strung-out provisions relating to
“Bail’”’ (§§ 550-606)— which ought to be located in an earlier
portion of a Code—the gamut is run from provisions dealing with
S fxamination of Witnesses, Conditionally’’ (§ § 620-635), “‘Com-
promising Certain Crimes by Lieave of the Court”” (§§ 663-666),
through *‘Disposal of Property, Stolen or Embezzled” {§ § 885-
891), to “Reprieves, Commutations and Pardons” (§ § 692-697).

Similarly, although the main provisions relating to the grand
jury are found in § § 223-272-a, other provisions appear toward the
end of the Code, under Title 14 of Part VI, relating to “‘Grand
Jury Stenographers’” (§§ 952-p to 952-y). Section 952-1, which
constitutes the statutory basis for the significant motion to imspect
grand jury minutes is, misleadingly, entitled “Stenographers’
duties.’’ An obviously more appropriate location of the statutory
authority for such motion would be in the main “‘grand jury”’
provisions (§ § 228-272-a), or under a new head such as “motions”’
generally. It is further noteworthy that another isolated provision,
§ 39, dealing with the jurisdietion of the County Courts, expressly
provides that the County Court has jurisdiction, concurrently with
the Supreme Court, ‘‘to determine any motion for an order of
inspection of such grand jury minutes.”
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Again, provisions relating to insanity are widely dispersed
throughont the Code. Section 336 provides that a plea of insanity
may be interposed at the arraignment. Section 454 deseribes the
commitment procedure consequent upon an sequittal of a defendant
on the ground of insanity. Section 495-a describes the proceeding
available at the instance of the Governor where “a defendant in
confimement under sentence of death appears to be insane” (see
also, §§ 498, 499). Sections 658-662-f deal with the procedures
available for “‘Inquiry into the Insanity of Defendant, before or
during the Trial, or after Conviction.”” The misplacement of the
latier provisions beeomes plainly evident when the material that
precedes and follows is noted: **Examination of Witnesses, on Com-
mission’’ (§ § 636-657) and *‘Compromising Certain Crimes by
Leave of the Court™ (§ § 663-666), respectively. Sections 870-876
relate to ‘' Proceedings when a Defendant appears to be Insane or
a Mental Defective.”” Again, it may be worthy of note that the latter
material is sandwiched between such unrelated material as the
“Uniform Close Pursuit Act’” (§ 860), and “Proceedings Respect-
ing Vagrants” (§ § 887-808-a).

Another eategory illustrative of the seattering of provisions deals
with the defendant’s representation by eounsel (see ¢.g., § § 8, 188,
219, 308, 699).

The unnecessary stringing-out of material dignified by innumer-
able separate sections, constitutes a further weakness which per-
meates the Code. Hlnstrative of such disseminated material are the
sections found under the following major heads: *Security to Keep
the Peace’ (3§ 84-99); “Provention and Suppression of Riots”’
(§§ 102-117) ; “*Arrest by an Officer under a Warrant”’ (§ § 167-
176) ; ““Examination of the Case, and Discharge of the Defendant
or Holding Him to Answer”’ (§§ 188-221-h) ; *“Formation of the
Grand Jury, its Powers and Duties” (§§ 228-260) ; ““Demurrer’’
{(§§ 321-331) ; and ““Axrest of Judgment™ (§§ 467-470). By the
sensible compression of strung-out material into a far fewer number
of seetions, clarity, consistency and economy of expression may be
realized.

It may be noted that the Criminal Code in numerous respeects
proseribes acts for which ordinary criminal sanetions or a varied
assortment of other penaliies may be visited upon the offender.
There arve: two felonies (§§ 813-b, 839); twelve misdemeanors
(§ § 104, 109, 507, 554-b(1), 554-b(4), 611-a, 811, 812, 839, 897,
944, 952-0) ; two, ““misdemeanor and contempt’ (§ § 350, 926-¢) ;
“misdeameanor and treble damages’” (§ 554-b (4)) ; ““misdemeancr
and forfeiture of office’”” (§ 220); seven, “‘criminal contempt”’
(§ § 554 (9), 618-a 619, 635, 729, 776, 952) ; and other penalties of
a varied sort. This state of affairs, of conrse, suggests questions
which in time must be met: whether, or to what extent, a procedural
code ought to contain sanctions of a penal nature for its violation;
and whether the more appropriate home of such proseriptions is in
some other body of law? i

There are a number of provisions in the Code which. it is con-
templated, will be included in some form in the revised Penal Law.

The material relating
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The material relating to ‘“Vagrants’’ (§§ 887-898-a) and ““Dis-
orderly Persons” (§ § 889-913) is illustrative. These secltions
involve substantive offenses which do not belong in a procedural
Code. Indeed, as mentioned in an earlicr part of this report, in
connection with the Commission’s task of revising the Penal Law,
these Code provisions, together with the related offenses found in
the Penal Law {e.g., “Disorderly Conduect, § § 720-727; *‘Intoxica-
fion in a Public Place,’” § 1221), are being studied with a view
toward arriving at a general restatement of this elass of offenses.

Provision such as § § 79-81, dealing with the lawfulness of force
to prevent the commission of a erime, will also, it is contemplated,
be eliminated from the Code. These provisions are duplicative of
the broader Pepal Law provisions, §§ 42 and 246, and, in any
ovent, belong in a substantive penal code. The Commission, of
eourse, will consider these Code provisions when it addresses itself
to the general study of prineiples of “justification™ and “exeuse”
as part of its revision of the Penal Law.

There are many Code provisions which substantially duplicate
provisions found in the Penal Law. The following are illustrative:
§ 108 of the Code and § 2095 of the Penal Law; § 133 of the Code,
and §§ 735 and 1718 of the Penal Law; § 169 of the Code, and
§ 1848 of the Penal Law; § 182 of the Code, and § 1845 of the
Penal Law. The questions raised here are whether such provisions
are to be retained ; if 5o, what form are they to assume, and in which
hody of law will their inclusion be more appropriate?

There are a host of other Code provisions which probably will be
relocated in some form with related provisions in some other body
of law. The following is illustrative of this elass of provisions:
“Duties of Public Officers in Enforcement of Laws Relating to
Ammals” (§§ 1172 to 1174); “Proceedings against Corpora-
tions” (§§ 675-682); ‘“‘Proceedings Respecting the Support of
Poor Persons’” (§§ 918-928) ; “*Proceedings Respecting the Sup-
port of Patients and Inmates of Certain State Institutions”
{§§ 926-a to 926-g); ‘*Viclations of the Provisions of the Penal
Liaw Relating to the Manufacture or Sale of Spurious Silverware
or Goldware’ (§ § 952-a to 952-g).

Of course, antiquated provisions will be discharged and archaic
Janguage found in some of the statutes will be modernized.

Another Code weakness might be regarded as antithetieal to a
deficiency noted earlier—a tendency throughout the Code to string
out provisions. It is the ineclusion toward the end of a section of
language which is sufficiently significant and important to warrant
independent treatment under a separate head. At the same time,
the latter weakness constitutes an aggravation of the earlier-noted
deficiency of seattering related provisions throughouwt the Code.
At least this is true in the sense that by dint of such misplacement,
the language (placed under an inappropriate head and in an in-
appropriate setting) may not receive the attention it deserves or
indeed may not be observed at all. The following are illustrative:
(1} Under the main head “‘The Verdiet” (§§ 433-454) appears
§ 444 which is entitled “Upon Indictment for Crime Consisting of
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Different Degrees, Jury May Conviet of any Degree, or of any
Attempt to Commit the Crime; Convistion of Assault upon Trial
for Murder and Manslaughter.” Hidden at the end of § 444 is the
following language: ““A convietion upon 2 charge of assault is not
a bar to a subsequent prosecution for manslaughter or murder, if
the person assaulted dies after the convietion.’® (2) Tacked on at
the end of § 528, entitled merely “‘Stay, upon Appeal to Court of
Appeals, ete,’” is this highly significant provision: “When the
jaudgment is of death, the court of appeals may order a new trial,
if it be satified that the verdiet was against the weight of evidence
or against law, or that justice requires a new trial.”’

The Code is obviously in need of a sound and comprehensive
scheme of definitions. At the very end of the Code under the head
‘“General Provisions and Definitions Applicable to this Code”
{§ § 953-963) appear only four “‘definitions’’ (§ § 958-961). Seection
958 defines ‘‘signature,” and § 961 defines ““eounty court.”” The
remaining two sections are patently redundant: § 960 defines
*“peace officer’” as ““any one of the officers mentioned in section one
hundred and fifty-four;”’ § 959 defines “magistrate’” as “‘any one
of the magistrates mentioned in section ome hundred and forty-
seven.”” Still another provision (§ 146) defines magistrate as “‘an
officer, having power to issue a warrant for the arrest of a person
charged with a crime. Although there are definitions interspersed
throughout the Code geared to the relevant subject matter, they
are, on the whole, inadequate. In this connection, it may be noted
that two statutes (§§ 223 and 224) are used to define the term
“grand jury.”” What is necessary, then, is a comprehensive scheme
defining terms of general applicability. Thus, ¢onsistency of lan-
guage as well as elarity and economy of expression throughout the
entire Code will be promoted. Of course, terms peculiar to specifie
subject matter will be defined with precision under each head.

The content of the Code, which will be reduced to workable
“blocks’” for study purposes, will be analyzed with a view toward
modernizing the machinery for the administration and enforcement
of the eriminal law. Paritieular problem areas, wnter alia, which
stand ont and warrant deep serutiny are: arrest, bail, right to and
assignment of counsel, commitment procedures generally, erand
jury, motions generally, trial procedures, appeals, post-convietion
remedies, and significant evidentiary matters.

A formulation of more useful subjeet headings will be under
taken. The standards which will govern the construction of the
Code’s skeletal framework will be two fold: (1) related provisions
will be pulled together under appropriate heads; (2) at the same
time, sinee this is a procedural code, a ehronological format will be
preserved. While these interests may often be competing and
antagonistie, each requires recognition. An attempt will be made,
to the extent that it is possible, to strike a congenial balance,

An important problem which must be resolved during the course
of revision is what ought to be the ingredients of a sound “proce-
dural’’ eriminal ecode, as opposed to the content of a “‘substantive’’
penal law. The criteria nltimately adopted will be dispositive of the
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troublesome problem of the lecation of such subject matier as
“‘territorial Jjurisdiction’” and ‘‘time limitations.”’ Af{ present,
{erritorial jurisdietion provisions may be found in both bodies of
law (see ¢.g., § 183 of the Code of Criminal Procedure, and § § 735
and 1713 of the Penal Law). Virtually all the provisions dealing
with time limitations ave located in the Criminal Code (§§ 141-
144-2). It may be noted that the American Law Institute has
ineluded such provisions in the general part of its Model Penal
Code {see Model Penal Code, §§ 1.03, 1.66). In any event, in the
gonurse of revision, a continuing effort will be made to mesh the
Penal Law and Criminal Code in such a manner as will avoid
duplication and inconsistency, and achicve a complementary and
harmonions substantive-procedural penal scheme.

Although, as observed above, revision of the Code is in a pre-
liminary stage, certain necessary amendments of the Code are belng
advocated at this time in order to eomplement the Commission’s
carlier-deseribed proposals dealing with the two-stage sentencing
procedure and with the insanity defense (see Appendices B, D, B).
These Code provisions are § § 308, 332, 336, 873, 377, 398-b, 451,
485, and 538.
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ArreENDIX A

ACT creating the New York State Temporary Commission on
Revision of the Penal Law and Criminal Code.

Laws 1961, Chapter 346, as amended by Laws 1962, Chapter 548.

Seetion 1. a. A temporary state commission is hereby created to
be known as the commission on revision of the penal law and
¢riminal code. The commission shall consist of nine members te be
appointed as follows: three members shall be appointed by the
governor; three members shall be appointed by the temporary
president of the senate; and three members shall be appointed by
the speaker of the assembly. Any vacancy that occurs in the eom-
mission shall be filled in the same manner in which the original
appointment was made. The governor shall designate a chairman
and viee-chairman of the commission.

b. No member, officer or employee of the commission shall be
disqualified from holding any other public office or employment,
nor shall he forfeit any such office or employment by reagon of his
appointment hereunder, notwithstanding the provisions of any
general, special or local law, ordinance or city charter.

§ 2. The commission shall make a study of existing provisions
of the penal law, the code of eriminal procedure, the correction law
and other related statutes, and shall prepare, for submission to the
legislature, a revised, simplified body of substantive laws relating
to erimes and offenses in the state, as well as a revised, simplified
code of rules and procedures relating to criminal and quasi-criminal
actions and proceedings in or connected with the courts, depart-
ments and institutions of the state, affecting the rights and remedies
of the people. More specifically, the commission shall make such
changes and revisions as will:

a. resiate, enumerate and accurately define substantive pro-
visions of law relating to erimes and offenses by adding or amend-
ing language where necessary so as to improve substaniive content
and remove ambignity and duplication;

b. eliminate existing substantive provisions of law which are no
longer useful or necessary;

¢ rearrange and regroup, topically, substautive provisions of
law s0 as to wake for orderly and logical grouping of related
subject matter;

d. reappraise, in the light of current knowledge and thinking,
existing substantive provisions relating to senteneing, the imposing
of penalties and the theory of punishment relating to crime;

e. provide for equality of treatment of all persons accused of
crime regardless of their finaneial means;

£ Simplify and improve court procedure so as to shorten the

fime now spent between arrest and disposition in eriminal eases
and to facilitate the processes of arraignment, indictment, trial
aud/or sentence;
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g. establish greater uniformity of procedure in the various
eriminal eourts in the state;

h. improve existing trial procedures for the defermination of
factual issues relating to guilt or fnnocence, sanity or insanity, or
any other defenses known to eriminal law;

i reduce eosts of trials and appeals;

J. regulate existing procedures for commitment of persons to the
various state institutions;

k. improve the quality aod sfficiency of police and court per-
sonnel and the various services which they provide,

For the accomplishment of its purposes, the commission shall be
authorized and empowercd to undertake any studies, inguiries,
surveys and apalvses it may deem relevant through ils own per-
sonnel, or in epoperation with publiv and privale ageneies inelnding
bar associations, reseaveh organizations, universities, law schools,
Foundations, educational and eivic organizations.

§ 3. The comupission may employ and at pleasure remove an
executive director, secrvefary, counsel, consultanis and such other
personnel as it may deem necessary for ithe performanece of iis
funetions and fix their compensation within the amounnts made
available by appropriation therefor. The commission may meet
within and without the state; take testimony, subpoena witnosses
and rvequire the production of books, records and papers; hold
public or private hearings and otherwise have all of the powers of
s legiglative committes nnder the legislative law.

§ 4. The members ¢f the commission shall receive no compensa-
tion for their services but shall be allowed thelr actual and neces-
sary expenses ineurred in the performance of thelr duties here-
under.

§ 5. The commission may request and shall receive from any
court, department, division, board, burean, commission or ageney
of the state or any political subdivision thereof such assistance and
data as will enable i properly to earry out its powers and duties
herennder.

§ 6. The commission is hereby authorized and empowered to
make and sign any agreements, and to do and perform any acts
that may be necessary, desirable or proper to carry out the purposes
and objectives of this act.

§ 7. The commission shall from time to time make a report or
reports to the governor and the legislature. It shall, not later than
February first, nineteen hundred sixty-two, and thereafier not
later than February first in each of the years nineteen hundred
sixty-three and nineteen hundred sixty-four, make an interim report
to the governor and the legislature, and not later than February
first, nincteen hundred sixty-five, a final report to the governor and
the legislature of its studies, together with its proposed revision of
the penal law and the code of eriminal proesdure.
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§ 8. The commission shall continue in existence until March
thirty-first, nineteen hundred sixty-five.

§ 9. The sum of one hundred fifty thousand dollars ($150,000)
or so much thereof as may be necessary is hereby appropriated from
any funds in the state treasury in the general fund to the credit
of the state purposes fund, not otherwise appropristed, and made
imnediately available to the temporary state commission for ifs
expenses, including personal service and travel in and outside the
state, in carvying out the provisions of this act. Such monies shall
be payable on the andit and warrant of the comptroller on vouchers
certified or approved by the chairman of the commission or by an
officer or employes of the commission designated by the chairman.

§ 10. This act shall take effect July first, nineteen hundred
sixty-one.
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ApPenpix B

AN ACT to amend the penal law and the code of eriminal pro-
cedure, in relation to punishment for murder in the first degree
and kidnapping.

The People of the State of Now York, represented wn Senate and
Assembly, do enact as follows:

Seetion 1. Section ten hundred forty-five of the penal law, as
amended by chapter sixty-seven of the laws of nineteen hundred
thirty-seven, is hereby amended to read as follows:

§ 1045. Punishment for murder in first degree; ples of guslty
thereto ; sendence of life imprisonment by court,

1. Murder in the first degree is punishable by [death, unless
the jury recommends life imprisonment] life imprisonment unlgss
the death senfence is imposed as provided by section ten hundred
forty-five-a.

2 When the court and the distriet attorney consent, ¢ defendunt
ndicted for murder wn the first degree may plead guilty to murder
in the first degree with a sentence of Life imprisonment, in which
case the court shall sentence him accordingly.

3. . When o defendant has been found guilty after irial of murder
in the first degree, the court shall discharge the jury and shall
sentence defendant to life imprisowment if it is satisfied thot de-
fondant was under cighteen years of age af the time of the com-
misston of the orime, or that the senlence of death is nol warranied
becguse of substantigl mitigating curcumsiances.

§ 2. Section ten hundred forty-five-a of such law, as added by
chapter sixty-seven of the laws of nineteen hundred thirty-seven,
is hereby REPEALED and a new section, to be seetion ten hundred
for;y—ﬁve-a, is hereby inserted in such law in lieu thereof, to read
as follows:

§ 1045-u. Proceeding to determine sentencs for murder in the
first degres; appeal

1. When a defendant has been found guilty after trial of murder
in the first degree, and such verdict has been recorded upon the
minuies, i shall not thereafter be subject to jury reconsideration.

2. Unless the court seniences defendeni fo Ufe imprisonment as
provided in subdivision two or three of seclion ten hundred jorty-
fve, it shall, as prompily as practicable, conduct o proceeding to
determine w}wihm defendant should be sentenced to life imprison-
ment or to death. Such proceeding shall be conducted before the
court sitting with the jury that found defendant guilty unless the
conurt for good sause discharges that jury and impanels a new jury
for that purpose.

3. In such proceeding, evidence muy be presented on any matier
relevant to sentence including, but not limsted to, the nature and
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circumsiances of the crvime, defendant’s background and history,
and any eggroveting or watigating circumstonces. Amy relovent
evidence, not legally privileged, sholl be received regardless of s
admissibility under the exclusionary rules of evidence.

4. The proceeding shall be conducied in the same order as in the
frigl of an indictment as provided in section three hundred eighty-
eight of the code of eriminal procedure. The couwrt shall charge the
Jury on any wmatiers appropriate in the circumstances, including
the low relating to the possible release on parole of a person sen
tenced o Lfe vmprisonment.

5. The jury shall then vetire fo consider the penalty to be im-
posed. If the jury report unanimous agreement on the imposition
of the ponalty of dealh, the cowrt shall discharge the jury end shall
impose the sentence of death. If the jury report unanimous agree-
meni on the bmposition of the penalty of life imprisonment, the
court sholl discharge the jury and shall impose the sentence of life
smprisowment. If, after the lapse of such time as the court deems
reasonable, the jury report themselves unable to agree, the court
shall discharge the jury end shall, in its discretion, either impanel
G new jury to determine the senlonce or Ympose the senience of
life imprisonmont.

6. On an appeal by the defendant where the judgment is of
death, the court of appenls, if 2 finds substantial error only in the
sentencing procesding, may set aside the semtence of death and
remand the case to the trigl court, in which svent the trial court
shall impose the sentence of life imprisonment.

§ 3. Seection twelve hundred fifty of such law, as last amended
by chapter seven hundred seventy-three of the laws of nineteen
hundred thirty-three, is hereby amended to read as follows:

§ 1250. Kidnapping [defined].

4. A person who wilfully: 1. Seizes, confines, inveigles, or
kidnaps another, with intent to cause him, without authority of law,
to be confined or imprisoned within this state, or to be sent out of
the state, or to be sold as a slave, or in any way held to service or
kept or detained, against his will; or,

2. Lieads, takes, entices away, or detains a child under the age
of sixteen years, with intent to keep or conceal it from its parents,
guavdian, or other person having the lawful eare or control thereof,
or to extort or obtain money or roward for the retarn or disposition
of the child, or with intent to steal any article about or on the
person of the child; or,

3. Abduets, entices, or by force or fraud uniawfully takes, or
carries away another, at or from a place without the state, or pro-
cures, advises, aids or abets such an abduction, enticing, taking, or
carrying away, and afterwards sends, brings, has or keeps such
person, or causes him to be kept or secreted within this state,

_Is guilty of kidnapping, which is a felony and is punishable,
if a parent of the person kiduapped, by imprisonment for
not more than ten years and, if a person other than a parent
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of the person kidnapped, by [death. Provided, however, that
the jury, upon returning a verdict of guilty against & person
whom the death penalty would otherwise be imposed, may recom-
mend imprisonment of the convicted person, in lieu of death, and
upon such recommendation such person shall be puuished by]
imprigonment under an indeterminate sentence, the minimum of
which shall be not less than twenty years and the maximum of
which shall be for the nataral life of such convicted person, unless
the degth penalty is imposed s provided hersm. Provided,
[further,] that notwithstanding the foregoing [provisions] pro-
viston of this seetion with respect to punishment by death, if the
kidnapped person be released and return alive prior 1o the opening
of the trial, the death penalty shall not apply nor be imposed and
the eonvieted person ghall be punished by imprisonment [in the
same manner as though the jury had recommended imprisonment.}
under en indeterminate sentence, the minsmwm of which shall be
not less than lwenly yeurs ond the masimam of which shall be
for the notural life of such convicied person.

B. When the court and the district gttorney consend, a defendant
indicted for kidnapping upon whom the death penally would other-
wise be mmposed, may plead gwilty thereto with o senience of im-
prisonment for an indetermdnute term the wanimum of which shall
be not less than fwenly yeors and the maxvmum of which shall be
for his natural life, in which case he shall be sentenced accordingly.
When o defendant has been found guilty after tricl of kidnapping
the court sholl discharge the jury and shall sentence defendont fo
imprisonment for such an tndeterminate term if i i3 solisfied that
defendant was under eighteon years of age at the time of the com-
massion of the erime, or that the sentence of death 45 not warranied
because of subsiantigl mitigating circwmstances.

C. When a defendant has been found guilly after trial of kid-
napping ond such verdict has been recorded upon the minutes, i
shall not thereafter be subjoct to jury reconsideration.

D. Uanless the court sentences defendant to simprisonment for on
indetermingie term as provided wn subdivision B hercof, the pro-
ceeding to determine senience shall be as follows:

1. The court shall, as promptly as prachicebls, conduct a pro-
ceeding to determine whether defendant should be sentenced fo
imprisonment for en indetermingle ferm the misimum of which
shall be not less than fwenty years and the moacimum of which shall
be for his motural life, or to death. Such proceedings shall be
conducted before the court sitting with the jury that found
defendont guilly unless the court for good couse discharges thut
Jury and wmpanels a new jury for that purpose.

2. In such proceeding, evidence moy be presented on any matter
relevant to sentence including, bul not limited to, the nature and
circumstances of the crime, defendant’s background and history,
and any aggrovating or mutigeling circwmstinces. Any relevant
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evidence, not legally privileged, shall be received regardless of its
admissibility wnder the exclusionary rules of evidence.

3. The proceeding shall be conducted in the same order as in the
trial of an indictment as provided in section three hundred eighiy-
eight of the code of criminal procedure. The cowrt shall charge the
Jury on any maetiers appropriate in the circumstances, including
the law relating to the possible release on perole of o person sen-
teneced {0 tmprisonment for such an indeterminate torm.

4. The jury shall then retire to consider the penalty to be im-
posed. If the jury report wnawimons agreement on the imposition
of the penalty of death, the court shall discharge the jury and
shall impose the sentence of death. IT the jury report unansmous
agreement on the vmposition of the penally of imprisonment, the
court shall discharge ihe jury and shall sentence the defendant to
imprisonment for an indeterminate term the minimum of which
shall be not less than hwendy years and the mazimum of which shall
bg for his natural life. If, after the lapse of such time as the cowrt
deems reasonable, the jury report themselves unable to agree, the
court shall discharge the jury ond shall, in ifs discretion, either
imponel a new jury to defermine the semtence or sentence ithe
defendant to imprisonment for an indeterminate term the minimum
of which shall be not less than twenty years and the mazimwm of
which shall be for his natural life.

5. On an appeal by the defendant where the judgment is of
death, the court of appeals, if 4 finds substantial error only in the
sentencing proceeding, may set aside the semtence of death and
remand the cuse to the trial court, in which event the trial court
shall senience the defendant to imprisonment for an indeterninaie
term the minimum of which shall be not less than twenty years and
the mazimum of which shall be for kis natural life.

§ 4. Section three hundred eight of the code of criminal pro-
cedure, as last amended by chapter three hundred thirty-three of

the laws of nineteen hundred fifty-seven, is hereby amended to read
as follows:

§ 808. Defendant appearing for arraigmment without counsel
to be informed of his right to counsel. .

If the defendant appear for arraignment without connsel, he
must be asked if he desire the aid of counsel, and if he does the
court must assign counsel. When services are rendered by eounsel
i pursuance of such assignment in a case where the offense charged
in the indictment [is punishable] may be punished by death or
where o defendant under eighteen years of age af the time of the
commission of a crime is indicted for such a crime which if com-
matted by an adult might be punishable by death or an an appeal
from a judgment of death or on an appeal as of right from a judg-
ment of life imprisonment [following a recommendation of 2 jury
pursuant to] imposed in accordance with section ten hundred foriy-
five or ten hundred forty-five-a of the penal law, the court in which
the defendant is tried, or the trial results in a disagreement of the
Jury, or the action or indictment is otherwise disposed of, or by
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which such appeal is determined, or the court in which an action is
suspended or discontinued or otherwise disposed of on the ground
that the defendant has been heretofore or is hereafter declared
incompetent by a duly appointed commission, may allow such
counsel his personal and incidental expenses upon a verified state-
ment thereof being filed with a clerk of sueh court, and also reason-
able compensation for his services in such court, not exceeding
the sum of fifteen hundred dollars in cases where one counsel has
been assigned and not exceeding the sum of two thousand dollars
in cases where two or more counsel have been assigned. In such a
case where it shall appear to the satisfaction of the court that a
daily copy of the testimony is necessary to be furnished by the
stenographer to the counsel for the defendant upon an order duly
signed by the presiding justice that the gtenographer furnish the
same, the same shall be furnished to the counsel for the defendant,
and the cost of said daily copy shall be a charge upon the county.
In any case in which experts may be employed as witnesses and in
case it shall appear to the satisfaction of the court or a judge there-
of that the defendant is not financially able to employ experts, the
court to which the indietment is presented or sent or removed for
trial or a judge or justice thereof may direct the employment of
expert witnesses for the defendant in number not execseding the
number sworn or to be sworn for the prosecution or, where the
affirmative presentation of evidence on the issue is incumbent on
the defendant, and the prosecution has not indieated any number
of experts to be employed, the court or judge may upon satis-
factory proof of the nocessity therefor, permit the craployment of
an expert or experts not to exceed two in number, at an expense in
the aggregate of not exceeding the sum of ten hundred dollars.
Allowances under this section shall be a charge upon the county 1n
which the indictment i the action is found, to be paid out of the
court fund, upon the certificate of the judge or justice presiding at
the trial or otherwise disposing of the indictment, or upon the
certificate of the appellate court, but no such allowance shall be
made unless an affidavit is fled with the clerk of the court by or
on behalf of the defendant, showing that he is wholly destitute of
means.

§ 5. Section three hundred thirty-iwo of sueh code, as last
amended by chapter four hundred twenty-seven of the laws of
cighteen hundred ninety-seven, is hereby amended to read az fol-
lows:

§ 332. The different kinds of pleas

There as three kinds of pleas to an indictraent:
1. A ples of guiliy.

2. A plea of not guilty.

3. A plea of a former judgment of conviction or acquittal of the
erime charged, which may be pleaded either with or without the
plea of not guilty.

—
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A conviction shall not be had upon a plea of guilty where the
erime charged is or may be punishable by death [.], ezcept as
otherwise provided in sections ten hundred forty-five and twelve
hundred fifty of the penal law.

§ 6. SBection three hundred seventy-three of such eode, as last
amended by chapter one hundred fifty-two of the laws of nineteen
hondred thirty-eight, is hereby amended to read as follows:

§ 373. Number of peremptory challenges

Peremptory challenges shall be allowed to the following number:

1. Ii the crime charged moy be [punishable] punished with
death, thirty for the regular jury; and three for sach aliernate
juror;

2. If punishable with imprisonment for life, or for a term of ten
vears or more, twenty for the regular jury; and two for each
alternate juror;

3. In all other cases, five for the regular jury, and one for each
alternate juror.

Peremptory challenges for alternate jurors shall be computed
separately, and shall be in addition to the number of peremptory
challenges aetually taken, and noi the maximum number of such
ghaﬁenges herein permitted to be taken, in oblaining the regular
jury.

§ 7. Subdivision eight of section three hundred seventy-seven
of such code is hereby amended to read as follows:

8. If the crime charged may be [punishable] punished with
death, the entertaining of such couscientious opinions as would
preclude his finding the defendant guilty; in which case he shall
neither be permitted nor compelled to serve as a juror.

§ 8 Seetion four hundred fifty-ome of sueh eode is hereby
amended to read as follows:

§ 451. Recording the verdict.

When the verdiet is given, and is such as the ecourt may receive,
the clerk must immediately record it in full upon the minutes, and
must read It to the jury and inquire of them whether it is their
verdict. If any juror disagrees, the fact must be entered upon the
minntes, and the jnry again sent out; but if no disagreement be
expressed, the verdicet is complete, and the jury must be discharged
from the case [.], except as otherwise provided in sections ten
hundred forty-five, ten hundred forty-five-a and twelve huadred
fifty of the penal law.

§ 9. Bubdivision four of section four hundred eighty-five of
such eode, and snbdivision eight of section four hundred eighty-five
of such code as last amended by chapter two hundred eight of the
laws of nineteen hundred forty-four, are hereby amended to read
as follows:

4. A copy of the minutes of the trial; end, when the judgment
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sentence;
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8. When the judgment is of death or of life imprisonment [fol-
lowing a recommendation of a jury pursuant to] tmposed in accord-
ance with section ten hundred forty-five or ten hundred forty-five-n
of the penal law, the clerk of the court in which the eonvietion was
had shall, within thirty days after a notice of appeal shall be
served upon him, cause to be prepared and printed, as required by
the general rules of practice, the record and judgment-roll upon
whiek the appeal is to be heard as preseribed in this section and in
section four hundred and fifty-six of this act and, after being duly
certified by him, cause the same to be filed with the clerk of the
court of appeals or with the clerk of the appellate division of the
supreme court, as the case may be, and must cause to be forwarded
to the said elerk, the number of copies of the record and judgment-
roll which are required by the rules of the court of appeals or of
the appellate division of the supreme court, as the case may be,
which shall form the ease and exceptions upon which the appeal
shall be heard, and three copies shall also be furnished to the
defendant’s attorney and three to the district attorney and, where
the judgment is of death, one to the governor of the state, and the
remainder distributed according to the rules of the court of appeals
or of the appeliate divigion of the supreme court, as the case may
be. In such cases of life tmprisonment as hereinbefore specified,
where a further appeal is allowed to the court of appeals, said
appeal shall be heard by the court of appeals upon seven copies of
the record in the appellate division of the supreme counrt, said
copies to be furnished by the clerk of the court in which the con-
vietion was had. The expense of preparing and printing the judg-
ment-roll in such case shall be a county charge, payable out of the
court fund upon the certificate of the county clerk, approved by the
county judge or a justice of the supreme court residing in the
county in which the conviction was had.

§ 10. Section five hundred thirty-eight of such code, as last
amended by chapter nine hundred forty-two of the laws of nineteen
hundred forty-six, is hereby amended to read as follows:

§ 538. Papers upoun appeal, by whom furnished, and effeet of
omission

When the appesal is called for argument, the appellant must
frnrnish the court with copies of the reeord upon which the appeal
is to be beard, exeept where the judgment is of death or of life
imprisenment [following a recommendation of a jury pursuant {o]
imposed in aecordance with section ten hundred forly-five or ten
hundred forty-five-n of the penal law. If he fail so to do, the appeal
must be dismissed, unless the ecourt otherwise direet.

§ 11. This act shall take effect

Note—Rection ten hundred foriy-five-s of the penal law, proposed to be
repealed by this act, provides for & jury recummendation of life imprisonment
where a person is found guilty of murder in the first degree under subdivision
two of section ten hundred forty-four of the penal law.
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AN ACT to amend the penal law, in relation to the defense of
insanity.
The People of the State of New York, represented én Senate and
Assembly, do enact as follows:

Section 1. Sections thirty-four and eleven hundred twenty of
the penal law are hereby REPEALED and a new section, to be
sestion eleven hundred twenty, is hereby inserted in sueh law, to
read as follows:

§ 1120. Mental disease or defect exeluding responsibility.

1. A person is not criminally responsible for conduct if af the
time of such conduct as o result of mental disease or defect he
lacks substaniial capacity:

(a}) To know or to appreciate the wrongfulness of his conduct;
or

(b} Do conform his conduct to the requirements of low.

2. As used im this section, the terms ““mentel disease or defect”
do not include an abnormality manifested only by repeated criminal
or otherwise enti-social conduct,

§ 2. This aet shall take effect

Note-~Sestion thiviy-four of the penal law, proposed to be repealed by this
aet, states that a morbid pwgeensity to commit prohibited acts is not a defense
to a eriminal prosecution. Section eleven hundred and fwenty of such law,
propozed to be repealed by this act, provides that & person is not excnsed from
¢riminal liability except upon proof that, at the time of the criminal act, he
was laboring under such a defect of reason as not to know the nature and
quality of the act he was doing, or not {0 know that the act was wrong.
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AN ACT to amend the code of criminal procedure, in relation to
the defense of insanity.

The People of the State of New ¥ork, represented in Senate and
Assembly, do enact as follows:

Section 1. The Code of criminal procedure is hereby amended
by inserting therein a new section, to be section three hundred
ninety-eight-b, to read as follows:

§ 398-b. Psychiatric testimony on the defense of insanity. When
& psychiatrist who has examined the defendant testifies concerning
the defendant’s menial condiiion at the time of the conduct charged
to constituie 6 crime, he shall be permitied to make a staiement as
1o the nature of the ecwamination, the diagnosis of the mental condi-
tion of the defendant und his opinion as to the extent, if any, to
which the capacity of the defendant to know or io appreciate the
wrongfulness of his conduct or to conform his conduct fo the re-
quirements of low was émpaired as o result of mental disease or
defect af that time. The psychiatrist shall be permitied to make
any explanabion rewsonably serving to clarify his diagnosis end
oprmion, and may be cross-examined as to any matier bearing on
his competency or credibility or the wolidity of his diagnosis or
OPVION.

§ 2. This act shall take effect
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AN ACT to amend the code of criminal procedure, in relation to
the defense of insanity.

The People of the State of New York, represented in Senate and
Assembly, do enaet as follows:

Seetion 1. Section three hundred thirty-six of the code of
criminal procedure is hereby REPEALED and a new section, to
be seetion three hundred thirty-six, is hereby inserted in such code,
to read as follows:

§ 336. Notice of defense of insanity. Evidence of mental disease
or defect excluding responsibility is not admissible upon a trial
unless the defendant serves upon the district attorney and files
with the court a written notice of his purpose to rely on the defense
of mental discase or defect excluding responsibility. Such notice
shail be served and filed within twenty days from the date of entry
of the plea of not guilty, or at such later time as the court, for good
cause, may permii.

§ 2. This act shall take effect

Note—Section three hundred thirty-six of the eode of criminal procedure,
proposed to ba repealed by this act, relates to the plea of insanity at the time
of arraignment, as a specification under the plea of not guailty.
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AN ACT to amend the code of criminal procedure, in relation to
grand jury reporis.

The Z’éople of the State of New York, reprosented in Sengte and
Assembly, do enact a3 follows:

Section 1. The code of eriminal procedure is hereby amended
by inserting therein a new section, to be section two hundred fifty-
three-a, to read as follows:

§ 253-a. Grond jury reporis

1. The grand jury, upon concurrence of twelve or more of s
members, may submit fo the court for which #f was impaneiled, o
reporé:

{a) Concerning misconduct, nonfeasance or neglect in office by
a public officer or employee as the basis for a recommendation of
removal or disciplingry aclion; or

{b) Stoting that after investigation of o pudlic officer or em-
ployee it finds no misconduct, nonfeasance or neglect in office by
him; provided that the public ofiicer or employee involved has
reguested the submission of such report.

3, The cowrt to which such report is submiiied shall sxamine of
and the manutes of the grand jury ond, excepi as otherwise pro-
vided in subdivision four hereof, shall accept and file such report as
o public record only if the court is sutisfied that it complies with
the provisions of subdivision one hereof and that:

{a) The report is based upon facts revealed in the course of on
investigation authorized by section two hundred forty-five or fwo
hundred fifty-three of this eode; and

(b} When the report is submitted pursuant to paragraph (a)
of subdivision one hereof, it 4% supported by credible and legally
admissible cvidence, and thet cach porson named therein was
afforded an opporiunity to testify before the grand jury prior to
the filing of such report.

3. Upon the filing of a report pursuant to perggreph (a} of
subdivision one hergof, the court shall direct the district attorney
to deltver ¢ true copy of such report, for appropriate action, o
the public officer or body having removal or disciplinary euthority
over each public officer or employee criticized therein.

£. Upon the fiting of a report pursuont to subdivision one hereof,
if the court finds that the filing of such report as ¢ public record
may prejudice foir consideration of o pending criminel matior, %
shall order such report sealed during the pendency thereof, and 4t
sholl not be subject to subpoena or pudblic inspection, except upon
order of the court.

§ 2. This act shall take cffect
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Nore:—This table shows the Commission’s tentative recommenda-
tions respecting the repeal or relocation of various Penal

Taw seetions.

Penal Law Section
Article 18
Animals

185-a
188
188-a
19

1522
194
194-a

184
1958

Article 28
Banking

28(0-306
Article 28
Barratry

320-323
Article 31

Billiard and Pocket
. Billigrd Booms

344.355

Article 82

Bills of Lading,
Receipts and Vouchers

360-369-£

Disposition

Transfer to Agrienlture and Markets
Law, Article 15-A.

Transfer to Agriculture and Markets
Law, Article 5.

Transfer to General Business Law, Ar-
ticle 3.

Repeal (duplicates Vehicle and Traffie
Law § 1219).

Repeal {outmoded).
Repeal (outmoded}.

Transfer fo Agricaliure and Markets
Taw, Article 7.

Repeal (outmoded).

Repeal (unconstitutional, People v.
Teter, 35 Mise. 2d 823).

Transfer to Banking Law,

Transfer to Judiciary Law.

Transfer to General Business Law.

Transfer to General Business Law,
(Note: Penal Law §§ 368-369-f, added
by Taws 1982, c¢h. 552, eff. Sept. 27,
1964).

Penal Law Section

Article 36
Bucket Shops

390-295
Article 39
Budget Planning

410-412
Article 40

Business and Trade

420
421431
432
433
434

435

435-a-435-¢

435-4
436-436-2
436-b
436-¢

436-d

437
438

438-a
440-441-a
442.3-442-¢
443
444.452
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Penal Law Section

Article 36
Bucket Shops

390-395
Article 39

Budget Planning

410412
Article 40

Business and Trade

420
421-431
432
433
434

435-2-43b-¢

435.4
436-436-a
436-b
436-¢

436-d

437
438

438-a
440-441-a
442.2-442-¢
443
444.452
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Disposition

Transfer to General Business Law.

Transfer to General Business Law.

Repeal (outmoded).
Transfer to General Business Law.
Repeal (outmoded).
Transfer to General Business Law.

Transfer to Agriculture and Markets
Law, Article 16.

Transfer subds. 1, 2 and 3 to General
Business Law; repeal subd. 4 (dupli-
eates Agrienliure and Markets Law
$§ 201-2~201-d).

Repeal (duplicates Agriculture and
Markets Law §§ 201-2-201-4).

Transfer to General Business Law.
Trausfer to General Business Law.
Transfer to Navigation Law, Article 9.

Transfer to Agricuiture and Markets
Law, Article 5.

Repesl {unconstitutional, People v.
Bunis, 3N. Y. 24 1).

Repeal (outmoded).

Transfer to Agriculiure and Markets
Law, Article 4.

Transfer to General Business Law.
Transfer to General Business Law.,
Transfer to Insuranee Law, Article 6,
Repeal {outmoded).

Transfer to General Business Law.




Penal Law Section
Article 48
Coercion

531
Article 58
Conviction

610

Article 70
Disorderly Conduct

722-a

Artiele T4
Llective Franchise

Article 78
Erhaibitions

835

Artiele 82
Ferries

870
871

872
Article 86
Frauds and Cheats

920

924

927
9322

933

936
936-a

66

Disposition
Repeal {outmoded).

Repeal (duplicates Code of Criminal
Procedure § 444).

Repeal {duplicates New York City
Health Code § 161.05).

Transfer to Blection Law.
Repeal {outmoded).

Transfer to Navigation Law, Article 80

Repeal {duplicates Navigation Law
§ 118, Transportation Corporation Law

Repeal (outmoded).

Repeal {outmoded).
Transfer to General Business Law.
Repeal {outmoded).

Transfer to Agriculture and Markets
Taw, Article 2.

Transfer to Agriculture and Markets
Law, Artiele 5.

Transfer to General Business Law.

Repeal (unconstitutional, People ex rel
Niger v. Van Dell, 85 Mise, 92).

Penal Law Section
Axticle 86
Frauds and Cheatls
940-5-940-b

943

948
951.957
958
962-962-a
064-964-a
965

966

Article 56
Horse Racing

1081-1082

Article 100
Ice

1100

Article 108
Indions

1160
1161

Artiele 112
Ingsurance

1180
1181

1192

1194
1195
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Penal Law Section
Arxticle 88
Prauds and Chegls
940-2-940-b

943

958
962-962-a
964-064-a

965

966

Article 96
Horse Bacing

1081.1082

Artiele 100
Tee

1100

Article 108
Indians

1160
1161

Article 112
Insurance

1190
1181

1192

1194
1195

67

Disposition

Trangfer to General Business Law.
{Noie: added to Penal Law by Laws
1962, ch, 532, eff. September 27, 1864).

Transfer to General Business Law,
Article 8.

Transfer to General Business Law.
Transfer to General Business Law.
Transfer to Vehiele and Traffic Law.
Transfer to Labor Law, Ariicle 6.
Transfer to General Business Taw,

Transfer to Real Property Law,
Axticle 7.

Transfer to General Business Law,

Transfer to Laws 1926, ch, 440 as
amended (McKinney’s Unconsolidated
Laws §§ 7901-8052).

Repeal {outmoded).

Repeal {(duplicates Indian Law § 56).
Repeal (duplicates Indian Law § 22).

Transfer to Insurance Law, Article 7.

Repeal (duplicates Insurance Law §§ 5,
40, 188 and 209).

Repeal (duplicates Insurance Law
§§ 119, 113, 113, 114 and 119).

Repeal (outmoded).
Repeal (outmoded).



Penal Law Section
Article 112
Inswrance

1198

1196-a
1197
1197-4
1198

1198
1200
1203
1204

Article 120
Labor

1270

1271

1275
1276
1278
1279
Article 142
Military
1480-1487
Article 144
Navigation
1500-1505-a
1510-1511

€8

Disposition

Transfer to Insurance Law, Article 5.
Transfer to Insurance Law, Article 5.
Repeal {outmoded).

Transfer to Imsurance Law, Article 4.

Repeal (duplicates Insurance Law §§ 5,
112, 117).

Transfer to Insurance Law, Article 4.
Transfer to Insurance Law, Article 4.
Transfer to Insurance Law, Article 4.
Transfer to Insurance Law, Article 4.

Repeal (duplicates Labor Law §§ 31-
32, 436).

Repeal subdivisions 2, 3 and 4 (dupli-
cates Labor Law §§ 168-165) ; transfer
subdivision 1 to Labor Law § 220.

Transfer to Labor Law, Article 6.

Transter to Labor Law, Article 18,
Title 9.

Transfer to Labor Law, Article 7.
Repeal (duplicates Labor Law § 200).
Transfer to Labor Law, Article 7.
Transfer to General Business Law.

Transfer to Military Law.

Transfer to Navigation Law.
Transfer to Navigation Law.

Penal Law Section
Article 146
Negotiable Instruments
1520-1522
Article 148
Nuisances

1534

Artiele 150
Oysters

1550-1851

Article 152
Passage Tickeis

1560-1574

Article 154
Pawnbrokers

1590-1593

Article 156
Peddlers
1610
Article 159
Platwmum Stamping
1685-1643
Axrtiele 160
Poor Persons
1630
Article 164
Prige-Fighting and
Sparring

1710-1716
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Penal Law Section
Article 146
Negotiable Instruments
1520-1522
Article 148
Nutsances

1534

Artiele 150
QDysters

1550-1551

Article 152
Possage Tickets

1560-157¢

Axrticle 154
Pownbrokers

1580-1593

Article 156
Peddiers

1610

Artiele 159
Platsnum Stomping
1635-1643
Article 160
Poor Persons
1650
Arxticle 164
Prize-Fighting and
Sparring

1716-1718

69

Disposition

Transfer to General Business Law.

Transfer to General Business Law,
Article 10-B.

Repeal (duplicates Conservation Law
§§ 302, 306-308, 312).

Transfer to General Business Law.

Transfer to General Business Law,
Article 5.

Bepeal {outmoded).

TPransfer to General Business Law.

Repeal (duplicates Social Welfare Law
§ 148),

Repeal (superseded by Laws 1920, ch.
912; McKinney’s Unconsolidated Laws,
Title 25, Chapter I, “* Boxing and Wres-
tling,”” §§ 8901-8933).




Penal Law Section

Article 166
Pudlic Health

1740-1741

1744

1745

1747-1747-a

1748

1749-1750

1754

Disposition

Transfer to Public Health Law,
Artiele 1.

Transfer to Public Health Law,
Article 13,

Repeal (duplicates Education Law
§ 6813).

Repeal (duplieates Bduneation Law
§ 6823).

Transter to Education Law, Article 137,
Transfer to Bdueation Law, Artiele 137,
Repeal {subdivisions 1 and 2 duplicate
Education Law § 6804, subd. 3 (k) and
§ 6808; subdivision 3 is outmoded).

Transfer to Agriculture and Markets
Law, Article 17.

Transfer to Public Health Law,
Article 13.

Repeal (outmoded).

Repeal (duplicates Public Health Law
§ § 21002163, and State Sanitary Code
Chapter II).

Transfer to Agricultnre and Markets
Taw, Article 14,

Transfer to Public Health Law,
Article 11

Transfer to Public Health Law,
Article 13

Repeal (outmoded).

Transfer to Public Health Law,
Article 84,

Transfer to Agriculture and Markets
Law, Article 5.

Penal Law Section
Article 172
Public Safety

1891-1893
1502-18038
1964

1407-1909
1912
1918
1917

1921

Article 176
Querentine

1560-1964

Article 178
Ratiroads

1980
1981

1982
1983
1985
1987
1988

1989

Article 182
Real Property

2030
2039
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Penal Low Section
Article 172
Public Safety

1891-1893
1902-1903
1504

1807-1909
1912
1816
1617

1921

Article 176
Quarantine

1960-1964

Article 178
Railroads

1980
1981

1982
1983
1985
1987
1988

1989

Article 182
Real Property

2030
2039

Disposition

Repeal {duplicates Labor Law § 204 and
Industrial Code Bule No. 14).

Transfer to General Business Law,
Article 19.

Transfer to General Business Law,
Article 16,

Repeal (outmoded).
Repeal (outmoded).
Transfer to Vehicle and Traffic Law.

Transfer to New York City Administira-
tive Code,

Transfer to General Business Law,
Repeal (outmoded).

Repeal (duplicates Public Service Law
§ 15 and § 46).

Repeal {(duplicates Public Service Law

§ 15)
Repeal {outmoded).
Bepeal {outmoded).
Transfer to Railroad Law, Article 8.
Repeal (outmoded).

Repeal (subd. 1 is ontmoded; subd. 2
duplicates Railroad Law § 80).

Repeal {(ontmoded).

Repeal (duplicates Indian Law § T-a2).

Repeal (unconstitutional, Keller v. Jo-
maice Motor Service Corporation, 125
Mige. 825).




Penal Law Section
Article 182
Real Property
2040

2041-2042

Article 194
Salt Works

2170

Avticle 198
Sepulture

2214-2220

2221

Axticle 200
Societies and Orders

2240-2241
Article 204
Tazes
2320
2322
Article 208
Trade-Marks
2350-2357

Axrticle 208
Trading Stamps

2360-2361

Article 214
Usury

2400

Disposition

Transfer to Real Property Law,
Artiels 7.

Transfer to Real Property Law,
Article T.

Repeal (outmoded).

Transfer to Public Health Law,
Article 42,

Repeal {outmoded).

Transfer to General Business law.

Repeal {outmoded).
Transfer to Tax Law, Article 1.

Transfer to General Business Law,
Articles 17, 17-A and 24.

Repeal (unconstitutionsal, People ¢z rel
Madden v. Dycker, 72 App. Div. 308,
People ez rel Appel v. Zimmerman, 102
Ap};é‘ Div. 103; Ops. Atty. Gen., 1959,
p. 96).

Transfer to General Business Law,
Article 25.

Penal Law Section
Axticle 216
Weights and Meqsures

2410.2416

Article 222
Wrecks

2480-2482



position

*voperty Law,

>roperty Law,

1).

: Health Law,

0.

al Business Law.

J.

aw, Article 1.

al Business Law,
wmd 24,

utional, People ex vel
#, T2 App. Div. 308,
el v. Zimmerman, 102
fps. Atty. Gen., 1959,

al Business Law,

Penal Law Section
Article 216
Weights and Measures

2410-2416

Article 222
Wrecks

2480-2482

Disposition

Repeal {duplicates Agrieulture and
Markets Law Artieles 16 and 16-A).

Repeal (outmoded).




