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First, during the intervening period, the Commission will submit
to the Legislature a proposed revision of the Code of Criminal
Procedure and necessary conforming changes in other bodies of
law, such as the Corrvection Law. Al of these would be designed
to mesh with the new Penal Law and all would become effective
September 1, 1967,

Secondly, the proposed hiatus of more than two years makes it
possible for the Legislature, at both the 1966 and 1967 sessions, to
make any corrective amendments to the new Penal Law which it
might deem desirable.

An incidental benefit of this delay is the fact that the revision
would be on the statute books for two years before becoming effec.
tive, and would, thervefore, provide ample opportunity for the
Beneh, Bar, prosecutors, and the general publie to become familiny
with the new provigions, thus promoting a smooth travsition to the
revigsed law,

The staff notes on the following pages of this veport detail the
changes from the study bill to the current proposed revision, The
Commissioners themselves have not reviewed nor passed upon these
notes. To facilitate comparison hetween the two formulations, two
tables are included herewith, Table T Usts each section of the 1965
proposed revision and indieates where each appeared in the 1964
study bill {(Appendix A). Table IT shows the disposition of each
section of the 1964 study bill (Appendix B),

The Commission and its staff are most grateful to the mauny
public offieials and private citizens and organizations who found
time to examine the 1964 study bill and to offer constructive com-
monts and suggestions, which were invaluable in drafting the cux-
rent proposal,

Along with the proposed Penal Liaw revigion, the Commission s
also submitting for passage at the 1965 session a companion bill
which proposes the relocation of all or part of 878 sections of the
Penal Iaw among some twenty-eight other and move appropriate
bodies of law. These transferved provisions arve of limited scope and
applicability and the eriminal sanctions contained therein arve
merely incidental to their primarily regulatory functions,

Additionally, the Conymission is also sponsoving for passage at
the 1965 session, & separate bill to replace the MeNaghton Rule by a
modern standard for predicating the defense of insanity. This
bill, though identical with the formulation contained in the 1965

— — — —proposed—Pomb-Taw(§-30:05),—is being separately imtrodupedt—

beenuse the proposed effective date of the Penal Law revision is
September 1, 1967, whereas it is desived to have the new insanity
defense, if enacted, become immediately effective.

During the past year, the Commission’s staff has also been
progressing on the other main objective, the Code of Criminal
Procedure. In some aveas, preliminary drafts have already been
prepaved, while in others extensive research and investigation is
being condueted preparatory to deafting. For the balance of this
yeay, the Commission expeets to concentrate its efforts on revision
of the Code,
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STAFF COMMENTS ON CHANGES IN THE PROPOSED
PENAL LAW

The proposed Penal Law being submitted for passage at the 1965
logislative session differs in & number of respects from the study
bill submitted at the 1964 session. There are some important
chapges of substance, many minor changes of substance, some
struetural changes and literally hundreds of pm'tily phra(sealogx’eal
changas made for purposes of clavity and conformity. The ensuing
comments do not, in the main, explain alterations of mere form and
language but are largely addressed to changes of substance.

These comments will be more comprehensible to the reader if he
has before him both the 1964 study bill and the 1965 ‘‘passage’’
bill. For purposes of brevity, the comments refer to the 1964 bill
a8 the “‘old bill,” and to the 1965 bill as the ‘‘new bhill.”’ Section
and article eitations of the “old bill’”’ are designated by the letter
0 (eg., O § 10.20, and O Art. 10), and those of the new bill by
the letter “N** (e.g., ¥ § 10.20, and N Arxt, 10),

One over-all structural change should be noted at the outset. The
old bill is divided into three “‘Paris’:

Part One: General Provisions
Part Two: Specific Offenses
Part Three: Administrative and Civil Provisions

The new bill contains a fourth “Part.”” This results simply from
the extraction of virtually the entire Title B (**Offenses and
Sentences’’) from the old bill’s *‘Part Omne’’ or ‘““(eneral Pro.
visions’! and the relocation thereof in a new ““Part Two’’ entitled
“Rentences’’ and devoted exelusively to that sabjeet (N Tit, B,
Arts, 55-80).

The new “Part’ strusture, therefore, is as follows:

Part One: General Provisions

Part Two: Sentences

Part Three: Specific Offenses

Part Pour: Administrative Provisions

PART ONE:
.. _._ _—_ - _ _GENERAL PROVISIONS _ . __ _ _

Title A: General Purposes, Rules of Construction, and Definitions
Ariicle 1: General purposes
No changes have been made in this article.

Article 5: General rules of construction and application
No substantial changes have been made in this artiele.
{11}
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Article 10: Definitions
§ 20.00 Definitions of terms of yeneral use in this chapter

This solitary seetion of Article 10 has been revised in several
respents,

g (1) As previously stated, nearly all of old Title B, labeled

Offenses and Sentences’ (O Arts, 15-40), ig, in the new bill,
removed from the “‘General Provisions’’ and transferred to a new
and.'sepalgate “Part” (N Part Two, Tit. B). The only portion
retained in the ‘‘Gleneral Provisions’ consists of those phases of
the Title’s first artiele (0 Art. 15) containing definitions of the
‘t-ern;s ‘offense,” “‘violation,” ‘‘misdemeancr,” ‘‘felony’’ and
‘erime’ (O §§ 15.00-15.158). With some clarifying changes of
language, these definitions are placed in the new general definitions
section (N § 10.00[1-5]1).

(2) The definition of a “‘deadly weapon’’ is materially changed,
In the old section, it is deflned in general terms as an instrument
dpsxgngad a8 & weapon the primary function of which is the inflio.
tion of death or serious physical injury (O § 10.00{6]). The new
section abandons this definition as too vague and expressly enumer-
ates the kinds of weapons deemed ‘‘deadly”” (N § 10.06111]). The
list includes loaded guns and most of the other weapons designated
per se contraband (possession thereof, without more, being erimi-
nal) in the article dealing with “fivearms and other dangerous
ge%a}ons“ (O Art. 270, § 270.05[1, 2, 3]; N Art. 265, § 265.05(1,

31D,

(3) The term ‘‘dangerous weapon’® (O § 10.00[7]) is relabeled
‘‘dangerous instrument’ and redefined (N § 10.00[121). The old
deflnition is in terms of an instrument or substanee “readily capable
of being nsed to prodnce death or serious physical injury’? (O subd.
7, whmh‘e;moxppasses virtually every tangible item on earth. The
new deﬁmtmn} is in terms of an instrument having such a potential

under the ecireumstances in which it is used, attempted to be used
or threatened to be used’’ (N subd. 12). As so deflued, ““dangerous
instrument’’ is not a meaningfunl term with respeet to offenses of
mere possession but bas utility only in connection with offenses
involving use or attempted or threatened nse thereof (see N §§ 120.-
00{3], 120.05[2), 120.10[1], 160.15[3]). o
. A **dangerous instrument’’ is further and expressly declared to
inelude-s ‘“vehicle” (N subd. 12) ; and an added mubdivision of the
new section deflnes a ‘“‘vehicle’ as a Vehicle and Traffic Law ver-
sion of a ‘‘motor vehicle,”’ plus aiveraft and certain vessely (N
subd, 18).

(4) Another new definition iz that of the term ‘‘benefit”’ (N
§ 10.00[16]). This definition is useful in that it permits simpler
and clearer drafting of several sections defining speeific offenses in
)’v&i%l%})the word ‘‘benefit’” is used (see e.g., N §§ 180.00, 200.00,

e e
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Title B: (formerly Title C): Principles of Criminal Liability
Article 15: (jormerly Art, 45): Culpability

This article has heen somewhat vevised with respeet to structurs,
form and phraseology, but has undergone little substantive change.
Only two items seem worthy of comment,

{1) Some of the provisions have been recast to elarify the proposi-
tion that a person aets ““recklessly’’ not only when he is aware of
and consciously disvegards certain specified risks, but also when he
fails to perceive or to be aware of such risks by reason of voluntary
intoxieation (compare N § 15.05[3] with O §§ 45.00[6], 45.10(2]).

(2) The old “‘sex offenses’ article (O Art, 185) contains a pro-
vision declaring that, where the fact of the vietim being under a
specified age is an element of an offense defined in such artisle,
lack of knowledge by the defendant of the vietim's age does not
constitute a defense to any prosscution for such offense (O § 135.-
18[2]1). The new ‘‘Culpability’’ article, in & new subdivision of
its section dealing with the “‘effect of ignorance or mistake upon
Lability”? (N § 15.20[8]), extonds this “no defense’ principle to
prosecutions for any offense defined in the entire proposed Penal
Traw which involves the age of the vietim as an element (see, e.g.,
N §§ 220.40, 230.30[2], 260.10).

Article 20: (formerly Art. 50): Parties to offenses and liability
through accessorial conduct

This article, though rephrased to a considerable extent, has under-
gone no material gubstantive change.

The old articla’s provision defining the defense of renunciation
as it applies to prosecutions for consummated offenses based upon
sonduaet of an acecessorial nature (O § 60.10[2]), is deleted from the
new artiele (Art. 20) and removed to the comprehensive section of
the ‘‘General Provigions’’ defining all ramifications of the defense
of *“renunciation’’ (N § 35.45[17).

Title C: Defenses (formerly Titde D Exemptions
from Criminal Liahility)

Tor veasons partially indicated immediately below, old Title C
hasg been relabeled, vestructured and reduced from five articles to
three:

Article 25: Defenses in general.
Article 30: Defenses involving lack of eriminal responsibility.
Article 85: Defenses involving lack of culpability.

Article 25: Defenses in general (formerly Art. 55:
“Affirmative defense”)

This article’s solitary scetion, newly labeled ¢‘defenses; burden
of proof”’ (N § 25.00), is a most important one,
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The corresponding section of the old bill defines an *‘affirmative
defense”” as one whieh, when raised, places upon the People the
burden of disproving it beyond a reasonable doubt (O § 55.00{2]).
All the defenses postulated 1n the *‘General Provisions” (infancy,
menial disease or defect, justifieation, duress, ete.) are then classi-
fied as ‘‘affirmative defenses’’ (O § 55.00[3]), as are most of those
predicated in connection with the “‘Bpecific Offenses® (see, e.g.,
O §§ 140.30, 140.60, 155.10{2], 160.15, 170.75[3)). With one
exception (O § 195.20{21), no attention is paid to another kind of
defense: that which the defendant has the burden of proving by a
preponderance of the evidence,

Attaching importance to the latier coneept, the new bill does
congiderable redefining and relabeling in this aven. The defense
which the People have the burden of disproving beyond & reason-
able doubt—{ihe old bill's “affirmative defense’ (0O § 55.00[2]) is
renamed a plain defense’’ (N § 25.00{11); and that which the
defendant has the burden of proving by a preponderance of the
evidence is fermed an *‘affirmative defense’ (4d., subd. [2]).

With thiz new foundation, every ‘‘defense’ provision has been
re-examined and expressly designated in the new bill either an ordi.
nary ‘‘defense’ or an “affirmative defense’” as the equities seom
to dictate.

This re-examination veveals that three of the so-called *“Exemp-
tions from eriminal liability”’ defined in the old Bill {0 Tit. 1)
are not actually ‘“defenses’ within the troe meaning of that term.
Contentions of “‘immmnity”” (O §§ 70.00-70.20), “‘previous prose-
eution,”” ov double jeopardy (O § 75.10), and *““untimely prosecu-
tion,”” or the statute of limitations (O § 75.15), are not trial
“defenses’’ and ave never presented to or determined by a jury.
Rather, they invelve legal impediments to prosecution which are
collateral to the lssue of gnilt or innocence and which are litigated
and determined upon pre-trial motions. These contentions or
Yexemptions™ are comparable to the grounds which support
demurrers or motions to dismiss indictments for alleged insufficiency
of grand jury evidence or lack of a speedy trial; and, like the latter,
they are more appropriately defined in the Code of Criminal Pro-
cedurs than in the Penal Law, Accordingly, they are excised from
the new proposed Penal Law bill to await inglusion in the prospec-
tive proposed Code of Criminal Procedure.

Article 30: Defenses involving lack of criminal responsibility
(formaerly Art. 60)
Tmportant changes have heen made in each of the defenses
{infaney and mental disease or defect) defined in this article.
Infaney (N § 30.00; 0 § 60.00)

Tnder existing Penal Law § 2186, a child less than sixteen vears
old ig not deemed eriminally rvesponsible for conduct, with one
exception: a ffteen vear old child may be tried and convieted in

15

the same manver ay an adult for any erime (other than one punish-
able by a “one-day-to-life’’ sentence) punishable by death or life
imprisonment, However, an indietment against a fiftesn year old
ehild charging such a evime may, in the diseretion of the court, be
removed to the Family Court. These ruleg are carvied over and
restated in the old proposed bill (O § 60.00).

The new *‘infaney’’ section keeps the general “rvesponsibility’’
age of sixteen years but omits the excepting provisions lowering it
to fifteen in capital cases with the option of removal to the Family

Sourt (N § 30.00{1}). This exception of the existing law appears
illogieal in thai, if & ¢hild of fiffeen is not deemed sufficiently mature
to be responsible for robbery, burglary or assanlt, he can hardly be
deemed mature enpugh to be vesponsible for murder or kidnapping.

Infancy is designated an ordinary ‘defense’ (N § 830.00{2}).

Mental disease or defect (N § 80.05; 0 § 60.05)

The insanity defense contained in the old bill (O § 60.05) has
been significantly revised. The study bill proposed adoption of the
American Law Institute’s Model Penal Code standard, to replace
the MeNaghten Rule, now employed as the test of criminal insanity
in the present Penal Law (§ 1120). The section in the old bill
provided :

1, A person is not criminally responsible for condnet if at
the time of sueh conduct as a result of mental disease or defeet
he lacks substantial capaeity

““{a) To know or to appreciate the wrongfulness of his
econdnet ; or
~ (b} To conform his eonduct to the vequirements of
law,

““2. As used in this scetion, the terms ‘mental disease or
defect’ do not inelude an abnormality manifested only by
repeated eviminal or otherwise anti-social conduct,”

This formulation was vigorously opposed by the distriet attorneys
of the state on the ground that subdivision 1(b) was too broad and
would fend to exempt from criminal liability the so-called sociopath
or psychopath. The prosecutors were not sufficiently resssnred by
the exelusion provided in subdivision 2 of the section.

After a lengthy discussion with the prosecutors and consuliation— -

with a number of leading psyehiatrists, a majority of the commis-
sion approved the new section, whieh rewords subdivision 1(a) of
the old provision and eliminates subdivisions 1(b) and 2 altogather,
Lack of criminal respongibility by reason of mental disease or defect
is made an ordinary “*defense.’?

This formula, while perhaps more limited than that of the old
bill, considerably expands the MeNaghten Rule presently in vogne
in New York. Lack of “‘substantial capacity’’ is a more reslistic
measure than the total impairment required for exculpation under
the existing statute, nriher, by relating the test to the defendant’s
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mental “eapacity”’, the standard is clarified, for, indeed, it is the
defendant’s power or eapacity to know or appreciate about whieh
the psychiatrio witness actually testifies.

A new dimension is aceorded the word ‘‘know’’ by following it
with “or appreciate.”’ This is designed to permit the defendant
possessed of mere surface knowledge or sognition to be exeused, and
to require that he have some understanding of the legal and moral
ilx};port of the eonduct involved if he is to be held eriminally vespon-
sible.

It should be noted that a bill is being introduced at the ourrent
session of the Legislature to amend the present Penal Law in this
respeet and to amend the Code of Criminal Procedure to pervmit
wider latitude in psychiatric testimony on the question of responsi-
bility. That bill earvies an immediate effeetive date,

Article 35: Defense involving lack of culpability

This article, new in structure if not in general content, defines
four separate defenses:

(1) Justification (N §§ 85.00-35.30)
(2) Duress (N § 85.35)

(3) Entrapment (N § 35.40)

(4) Renunciation (N § 85.45)

Justification (0 §§ 65.00~65.30; N §§ 35.00-35.30)

Several significant changes have been made in the ‘“justification”
provisions.

(1) A provision of the first *‘ justification’” section of the old bill,
entitled *‘justifieation generally,’” accords a defense to a person
who engages in proseribed eonduet under circumstances in which
such ‘‘sonduct is necessary to avoid a public or private injury or
evil greater than that sought fo be prevented by the law defining
the offense charged’’ (O § 65.00[2]). "Tlis provision i¥ intended
to apply only fo limifed and unusual types of situations (e g.,
assaulting & person who has a contagious disease in order to prevent
him from going out and starting an epidemic; bresking into an
unoccupied rural house to make a telephone call vital fo a person’s
life, and the like}. The fear has been expressed, however, that the
_clauge in issue wmight be construed too broadly and therehy give
effect to defense contentions beyond its intended seope, In order
to confine this form of justification within its proper boundaries,
the new provision has been tightened by the unse of such terms as
““emergency measure,’” ‘‘urgency,’’ ete.; and a sentence has been
added to assure that the trial court may prelimivarily rule upon
the admissibility of such evidenee and exclude proof of this nature
which does not or would not constitute a valid defense even if the
asserted facts were accepted as true (W § 85.05[2]).

(2) The old section defining when and to what extent physicsl

-
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foree is justifiable ‘‘in defense of a person’’ (O § 65.10) has been
substantially rephrased (N § 85.15), partially for gurp'oses.o{
elarification, One of the points clarified is that such justification
exists not only when the physical force to be repelled is in faet
“anlawful’’ but also when it is in fact Jawful but the actor ‘‘rea-
sonably believes’ it to be unlawful (compare O § 65.10[1] with
N § 85.15{1]).

(3) The same scetion has been expanded to permit the use of
*‘deadly physical fores’’ in defense of 4 person not only to repel
“Jeadly physieal force’” by the assailant and to prevent the com-
mission of & “kiduapping, rTobbery, forcible rape or foreible
sodomy’’ (O § 65.10[2]), but also to prevent a person’s “‘use of
physical force against an oceupant of a dwelling while cormmitting
or a,ttnimpting to commit a burglary of such dwelling” (N § 3515~
[1(d)]).

{4) The same section, in its new form (N § 85.15), makes an
important changs with respect to a provision contained in another
section of the old bill declaring that the use of physical force to
resist an arvest is justifiable when the vesister ‘‘believes the arrest
is unlaveful and the arvest in faet Is wnlawful”’ (O ? 65.25). In
line with the view adopted in the American Law Institute’s Model
Penal Clode (§ 3.04[2(a)(i)]), the rule is here changed to render
unfustifigble the vesistance by physical force of eny arvest which
the vesister *‘knows is being made or attempted by a peace officer”’
(N § 35.15[21). Itispreferable, the Commission belives, to reqqire
a person to submit to offieial police action and to pursue his eivil
remedies later if such action turns out to be unauthorized, rather
than to permit him to engage the police in combat on the basis
of his opinion, or even his knowledge, that an arvest Is invalid.

{8) The justification section dealing with ‘“use of physienl force
in making an arrest or in preventing an eseape’’ has in some
ms’%eggs) been substantially vevised (compare O § 65.30 with N
§ 15.30).
> The old section does not distinguish between the principles
applieable to an arvest by a peace officer and the quite different
prineiples applicable to an avrest by a private person assisting a
pence officer at the latter’s direction (0O § 65.30 {1, 2]). The new
section devotes its first three subdivisions to the peace officer and
'rihe ?:v;xt two to the the private person assisting him (N §35.30

1-5]).

With vespect to an arvest by a peace officer, the new section,
in general, justifies the use of physieal force which i not of the
“deadly” variely when the officer ‘‘veasonably helieves’' that the
arvested poerson has “eonvmitted an offense’”” (N § 85.30{1(a)}).
This muy be romewhat more liberal toward the officer than is the
comparable provizion of the old section, which speaks in clondy
terms of an arvest which the officer “‘reasonably believes to be
lawful’”? (O § 65.30[1(a)]). Tn some ingtances, an arvest may
wot he “lawfnl,”” it may be noted, even thongh the officer has rea-
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sonable grounds for believing that an offense has been committed
(see Code Crim. Proe,, § 177).

The new provisions dealing with a private person assisting a
peace officer are not drafted in similar terms of reasonshble belief
of the eommission of an offense (ef. O § 65.30 {1, 21). In con-
sonance with the predicament of a legally unsophisticated private
citizen ordered to assist in an arrest—a command which the law
ordinarily vequires him to obey (N § 186.10)-1the new section
justifies his use of physical foree when, genevally speaking, he
acts within the limits of the officer’s divections, whether they be
authorized or unanthorized (N § 85.30{4, 5]).

(6) The new bill designates ‘‘justifieation’ as an ordinary
“defense’ (N § 35.00).

Duress (G § 75.00; N § 35..§5 ) afm% Entrapment (0 § 75.05; N
0

*

_No substantial changes have been made in the definitions of
either “‘duress’” or ‘‘entrapment,’’ Hach is designated an *‘ affirma~
tive defense” (N §§ 85.85[1], 85.40),

Renunciation (N § 35.45)

This section collates and condenses in one statute of the **Gen-
eral Provisions” a sevies of ““renunciation’’ defenses whieh, in
the old hill, are scatteved and defined in various artieles dealing
with the particular offenses and kinds of crviminal conduet to
which they attach: Criminal liability for the conduct of another
(O § 50.10[2]), eriminal solicitation (O § 100.20[21), conspiracy
(0 § 105.85) and attempt to commit & crime (O § 110.158).

In addition, the new comprehensive section renders the defense
of renunciation applicable to the erime of “‘criminal facilitation’’
ﬁis § 35.45(2]), which is not the ease under the old bill (O Axt.

§é‘1§eﬁn}uneiakien” is designated an “‘affirmative defense’’ (N
5.45),

PART TWO
SENTENCES

Title B (formerly Title B} : Sentences

Very few substantive changes have been made in the sentencing
provisions (O Tit. B). Most of the changes are mechanical in
nature and velate to the fact that some of the provisions which were
in old Title T3 have been relocated in new § 10.00.

The provisions that have been transferred to new § 10.00 set
forth the definition of the tevm *‘offense,” the elassiBeation of
offenses (O § 15.00), and the definitions of the terms “felony?”
(O 15.05[1]}, ““misdemeancr’ (O 1530[1]) and “‘vielation”

R
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(0 15.15(1)). These provisious are basic Lo an nnderstanding of
the entire Penal Law and the logical place for them is with the
other basie provisions in Part T of the bill,

Article 55 (formerly Art. 15): Classification. and designation of
offenses

Offense; exclusion of traffic wmfraction { N § §5.00)

This seetion is completely new but makes no substantive echange,
The o0ld % 15.00 excluded the ‘‘traffic infraction’” from the defini-
tion of the term ‘‘offense’’. Thiy achieved the desirable aim of
exeluding traffic infractions from the proposed uniform senteneing
system (see staff notes to study bill, p. 253), However, it also had
the undesivable effect of excluding traffic infractions from all the
other prineiples of general applicability set forth in the proposed
Penal Law, because the provisions defining these principles utilize
the term “‘offense’ and do not make special mention of the
“traffie infraction’ (Bee, ¢.0., N. Arts. 35, 208). ‘

Therefore, the definition of the term ““offense’’ has been changed
50 that it now ineludes the “*traffic infraction’ (N § 10.00[1]), and
the *“traftle infraction’” is specifically excluded from the operations
of the sentencing stroeture (N § 55.00). Por sentencing purposes,
the result is the same as that achisved under old § 15.00.

It might be noted that in order to complete the change it was
deemed desivable, for the purpose of clarity, to also amend the
definitions of the terms “‘misdemeancr’’ and ‘‘viclation’’ so as to
specifically exelude the ‘‘traffie infraction’’ (compare O §§ 15.10
[1}, 15.35[1] with N § 10.00{2, 3]).

Classifications of felonies and misdemeanors (N § 55.05; O §8 16.05
[2], 15.20(2])

The provisions of this section are identieal to those of the old
§§ 15.0512] and 15.10{2].

Designation of offenses (N § 55.10; O §§ 15.05(8), 15.10[3], [4],
15.1872))

The provisions of new § 55.10 correspond to the following provi-
sions of the old bill: §§ 15.05[3], 15.10[8], [4], 15.15[2]. There
have been several changes in language but no change in substance
ig intended.

The eross veferences to the definitions of the terms felony, mis-
demeanor and violation, used in the designation provisions of the
old sections, have been replaced by specific gnidelines for ascer-
taining the designation of the various offenses defined outside the
Penal Law (see N § 55.10[1], [2(e)], [8(a) (b))). These guide~
lines achieve the same result as the former eross references. The
sole reason for the change js that the definition provisions are now
in new § 10.00 and cross referencing would be impracticable,
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Paragraplh (d) of subdivigion 2 now coutains the substance of
the provision that formerly was set forth as subdivision 4 of old
§ 15.18. This provision has been redrafted for purposes of clarity
but serves precisely the same Punction as it did under the old hill.
It ereates an exception lo the rule seb forth in the provigion that
designates unclassified misdemennors ( paragraph {cl) and, thereby,
saves the non-oriminal offenses defined outside the Ponal Taw that
presently carvy terms of imprisonment in exeess of fifteen days
from falling tuto the ““unclassified misdemeanor®’ category.

The offenses covered by the aforesaid exception are designated as
“violations’’ under subdivision 3(b) of new § 56.10 (see staff notes
to study bill, pp. 255-257).

Article 65 (formerly Are. 25): Sentences of probation, conditional
discharge and unconditional discharge

Sentence of probation (N § 65.00; O § 35.00)

A slight change has been made in subdivigion 1 of this seetion,
The old section prohibits the court from imposing a sentence of
probation in any case wheve the defendant is, at the time of sen-
tence, under a previously imposed indeterminate or reformatory
sentence of imprisonment (0§ 25.00[1]). The rationale behind
this sort of prohibition is that persons who are serving state prison
and state reformatory sentences cannot receive probation super-
vision in an institution and will be under parole supervision when
released (see staff notes to study bill, p. 262), However, it was
correctly pointed out to the Commission, at its publie hearings,
that an absolute prohibition goes too far, because it prohibits the
use of & sentence of probation in a situation whers the sentence
of imprisonment has only a short time left to run.

Therefove, the Commission created an exception that would be
applicable where a person is, at the time of gentence, under an
indeterminate or a reformatory sentence that has one vear or less
to run. Insuch a ease probation could be a useful disposition and
would not be in substantial confliet with the sentence the defendant
is serving.

Sentence of conditional discharge (N § 65.05; 0 § 25.05)

Subdivision 8 of new § 65.05 has been changed 50 as to provide
that a court may extend the period of conditional discharge by
imposing an additional period in any ecase where restitution or
reparation is a condition of the sentence and the condition has not
been satisfied. The length of the additional period would be fixed
by the eourt but could not exceed two years, All of the incidents
of the original sentence would continue to apply snd the court
could, at any time prior to expiration of the additional period,
modify or enlarge the conditions of the sentence.

The reason for this change is that where large sums are involved,
or where the defendant’s means ave slender, the standard periods
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of conditional discharge set forth-—i.e, three years in the case of a
felony and one year in the case of a migdemeanor or a violation-—
may not afford adeguate time for the defem}al}t to make any mean-
ingful restitution or reparation, or to eure defaults v making pay-
ment,  The additional pertod will provide the nevessury tiye m
thege cases,

Conditions of probaliou and of conditional dissharge (N § 63.10;
0§ 85.10)

Pavagraph (f) of subdivision 2 of new § 65.10 has been amended
50 as to provide that, in any case where the court directs vestitu.
tion or reparvation, the court must specify the amount and the
manner of performance. _

The provision requiring the court to fix the amount restates exist
ing law (Code Crim. Proe, § 4583[2]), and the provision requiring
the eonrt to fix the manner of pevformance is new, ‘These two items
are essential elements of any divection to make restitution or vepara-
tion. Therefore, they should be determined by the court and
imposed on the defendant along with the basie direetion.

Caloulation of periods of probation and of conditional disehurge
(N §65.15; 0 § 25.15)

Snbdivision 1 of new § 65.15 has been changed so as to provide
a method of ealeulating the new two year additional period of eon-
ditional discharge, discussed in the comments to new § 65.05, supra.

Subdivision 8 of new § 65.15 has been amended by the addition
of an exception, which is set forth at the end of the paragraph, The
sole purpose of this amendment iz to accommodate the change in
new § 65.00, disenssed supre, ‘

Rentence of unconditional discharge (N § 65.20; O § 25.80)

The name of this disposition has been changed from *‘absolute
discharge” to ‘‘unconditional discharge’ and no other chanze has
heen made in the section,

Article 70 (formerly Arr. 30): Sentences of imprisonment

Coneurrent and consecutive terms of Dmprisonment (N § 70.95;
0§ 30.25)

Subdivision 2 of this section has been revised. The standard
used in the old bill (O § 80.25{2)) consists of the double jeopardy
principles set forth in old § 7510. However, the Commission
deleted the double jeopardy provisions from the Penal Law and will
deal with the subject in its fortheoming revision of the Code of
Uriminal Prosedure. This left the instant provision withont a
standard,

Phe standard adopted consists of & restatement of the conseentive
sentence vestriction in existing Penal Law § 1938, ax interpreted
by the Court of Anpeals in People ex rel. Manvey v Juckson, 9N, Y.
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2d 259, 264, 159 N, Y. 8. 2d 203 (1957). In the event the Com-
mission decides to ndopt a broader standard, for double jeopardy
purposes, it will reconsider the standard set forth in the instant
provision,

Belease on pavale; conditional release (X § 70.40; O § 30.40)

Subdivisions 1 and 2 of new § 70.40 have been rewritten. How-
aver, the revisions were primarily made for the purpose of clarity
and the substantive changes are relatively minox.

The only substantive change in subdivigion 1 is a change in the
minimum period of supervision preseribed in paragraph  (h).
Under the old bill (O § 30.40[1(b)]), an indeterminate sentence
prisoner who iy conditionally released would have had to aceept
parcle supervision for a period equal to the unserved portion of his
maximum term, or three years, whichaver is longer. Under the
new bill, the period of supervision is a period equal to the nnserved
portion of the maximum term, or one year, whichever is longer,

The reduction in the minimam period of supervision from three
years to one year is based mpon experience under the existing
mandatory *‘good time’’ parole statute (Correction Law, § 830[4]).
Reasoning from this experience, it appears that 2 large number of
prisoners wonld have only a few months left to serve at the time
they become eligible for conditional release under the proposed law.
It wounld be unvealistic to expeet such prisoners to eleet to take
three years of pavole supervision in lieu of three or six months addi-
tional incarceration. (Three or six months seems a relatively short
time when a prisoner has alveady served five or six yvears.)

As is the case with subdivision 1 of this seetion, the major change
in subdivision two relates to the authovized period of supervision.
Under the old bill, the period is two years in every case (O § 30.40-
[2]). The new bill provides that the period of supervision shall be
one year, if the prisoner has one hundred and twenty days or less
to serve, and two years in any other case. In caleulating the one
hundred and twenty days, all credits against the sentence would be
dedunted.

The purpose of this change is basically the same as the purpose
set forth in connection with the change in subdivision 1: to make
eonditional release a practical device in a broad base of cases. With
the authorized period of supervision fixed at one yesr, conditional
velease will be a more feasible alternative for persons who have
only a short time left to serve.

Two other significant changes in subdivision 2 should be noted.
These relate to eligibility for conditional releage. Under the new
bill, conditional release would only be available where the term or
sggregate term is in excess of sixty days, rather than sixty days or
tiore; and in calenlating the period that must be served, befove the
offender is eligible for conditional velease, no evedit is imeluded
fov ““jail time™ or “‘good time’’. The purpose of the first change
i %0 eliminate the large number of sentences that are precisely
1ty days. Persons with such sentenees are unlikely to eleet con-
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ditional reloase after having served thirty days, and exelusion of
the group will facilitate efficient and economie planning and super-
vision. The purpose of the other change is merely to make it clear
that thirty days of the sentense must actually be served (see dis-
cussion in staff notes to study hill, pp. 308-304). o

Bubdivision 2 of old § 3040 employs the term ‘‘institution’s
conditional release board’’, Notwithstanding the deseription in
the staff notes of the proposed composition of such boards (p. 303),
some persous interpreted the term as indicating that the Commis.
sion intended to reecommiend that the conditipnal release board be
part of the institution’s administration. The Coxmunission had no
such infention and, in order to allay all doubls, changed the term
to read ‘‘county or regionsl conditional release commission.?’

Article 75 (formerly Art. 35): Reformatory sentences of imprison.
-ment for young adults

A new alternative local reformatory sentence has been added to
Artiele 75 (N § 75.20). This is designed for use in a city or county
that elects to maintain speecial local facilities for rehabilitation of
convicted male young adults. The primary reason for adding it to
the senteneing structure is to enable the City of New York to con-
tinue its well developed programs for institutional training and
parols supervision of males in the sixteen to twenty-one year age
group. However, the sentence conld be used by conrts in any com-
munity that elects to establish similar facilities and programs on
an individnal or a regional basis (see discussion with respect to
regional institutions in staff notes to study bill, p. 290).

Basieally, the alternative local reformatory sentence parallels
the state reformatory sentence provided in new §% 75.00-75.15. The
significant differences ave: (1) that the local reformatory sentence
ean be used only by a court in a eity or county that has estab-
lished an institution with adequate facilities for vehabilitation of
young adults and a local parole commission (N § 75.20{1]) ; (2) that
commitment would be to a local institution and parole supervision
would be administered by & loral commission as it iz nunder existing
Axticle 7-A of the Correction Taw (id., [8], [9]); and (3) that the
maximum duration of the period of the sentence would be three
years, rather than the four years provided in the ease of a state
reformatory sentence (compare N § 75.10[1] with N § 75.20[4]).

Where the alternative local reformatory sentence is in effect,
parole under such sentence and conditional release under a definite
sentence (see N § 70.40(2] and discussion in staff notes to study
bill, pp. 303-304) would be administered by the same loeal or
vegional commission, The provisions to implement this, ag well
as the proviglons setting forth the procedure for establishing and
covtifying reformatorvies, will be in recommendations to be made
%&,\' the Commission in conneetion with its work on the Correction

P
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Articte 80 (formerly Art, 40): Fines
Fine for felony (N § 80.00; 0 § 40.00)

This seetion has been rewritten but there is only one real change.
A new provision has been added that specifies the manner of
caleulating the amount of the defendant’s gain from the erime.
The old section (O § 40.00[2]) merely stated that the fine could be
an amount not exceeding double the amount gained by the defend-
ant from the erime, This left a question as to whether the term
Ygain’ meant immediate gain or ultimate gain. Subdivision 8
of new § 80.00 clavifies this matier. The standard set forth in
this provision is the amount devived by the defendant from the
commission of the crime, less the amount returned prior to sen-
tencing.

The above standard is still faiely broad and leaves some matbers
open for judicial resolntion, hut this is one area where the details
must be tailoved on a case hy case basis.

Fines for wisdemeanors and violation (N § 80.05; 0 § 40.,058)

This seetion has been changed by the addition of a new subdivi-
sion (subd. 5} which anthorizes the court to apply the eriterion of
pecuniary gain in Heu of the specific fines anthorized for misde-
meanors and violations. The purpose of the change is simply to
giv:; the court additional flexibility when sentencing for these cate-
govies.

Fénes for corporations (N § 80.10; O § 40.10)

Three minor ehanges have been made in this section. The first
two ehanges are in paragraphs (e) of subdivision 1 and (b) of sub-
division 2, where the term “equal to’’ has been changed to ““not
exceeding’’,  The use of the term “oqual to® in that context does
not express the idea that the fine conld be fixed in any amount up
to o partienlar swm,  The third change is in subdivision 3. The
method of calenlating peenniary gain has been ehanged to the one
used for felonies, and the subdivision incorporates that standard by
reference.

Multiple affenses (N § 80.15)

This section is new. It sots forth the prohibition against double
punishment for a single aet presently cnntgmi;zgd in existing Penal
Law, § 1938, The old bill covers this principle as it applies to
sentences of imprisonment (O § 30.25{2]) but does not have a
provision to ecover fines, Tn prineiple, new § 80,15 is the same as
new § 7025 127, Hsenssed supra,
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PART THREE

{formerly Part Two)

SPECIFIC OFFENSES
Title G: Antcipatory Offcnses
driicle 100: Criminal solicitation

This article has, for clavification purposes, been matevially rear.
ranged with respeet to structure and form, and makes a few rela-
tively minor changes of substance,

The old bill’s punishment seetion (O § 100.10) has been replaced
by a degree strueture (N §§ 100.00-100.10) which, with one axoep-
tion, leaves the penalties the same as before, Under the old bill
solivitation to eommit a elass D ov class B felony is a class A mis-
demeanor; and solicitation to coromit a elass B or class ¢ felony
is a clags B felony (O § 100.107.  The new degree scheme condenses
these two gradations into one. Solicitation to commit any felony
constitutes seeond degree criminal solicitation, a elass A misde-
meanor (N § 100.05).

Under the new arvangement, criminal solivitation is repeatedly
defined in the degree seetions themselves (N §§ 100.00-100.10)
rather than in an individual definitive statute (O § 100.05). The
definition has been elaborated by the addition of certain indieated
wens rew veguivements in order to assure that the crime does not
eneompass an tusincere or facetious exhortation to erime, sueh as
Kl the wupive™ (compare O § 100.03 with N §§ 100.00-100.10).

The *‘no defense’’ seetion (§ 100.13) has heen extended to assure
that infaney and jnsanity, as well as lack of culpability (ses, O
§ 100.158), of the person solicited do not constitufe defenses to a
prosecution Tor eriminal solieitation.

The defense of venunciation as it apples to eriminal solicitation
has been transplanted from this artiele (O § 100,20[2]) to the com-
prehensive seetion of the Gleneral Provisions defining and preserib-
i[n%)tbat defense as it applies to a variety of offenses (N § 3545

41,

Article 105: Conspiracy

Thix article has also undergone Formal renovation without major
snbstantive changes.

The definition of conspiracy, as contained in the degree statutes,
has been made move precise by the addition of langnage gpecifying
that conspiracy rveguives intent hy the actor that the object erime
he commutted (compare O §§ 105.05-105.20 with N $§ 105.00~
108.15).

Conspiracy in the first degres has been vaisel from a clags D fo
a class C felony (compare O § 105.20 with N § 105.15).

A new “no defense’’ section has been added (N § 105.30), pro-
viding that lack of eriminal responsibility or lack of culpability on
the parf of a person or persons with whom a defendant “agrees’ op
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Heonspires'” do not absolve the defendant from liability for con-
spiracy.

The old provision preseribing the defense of rennnciation as
applied to a conspiraey prosecution (O § 106.35) has been trans.
planted to the new comprehensive ‘ rennneiation’’ defense section of
the General Provisions (N § 35.45[4]).

Article 110: Attempt

The only noteworthy change in this article is a language change
in the definition of ‘‘attempt to commit & erime.”” The old hill
defines “‘attempt’’ in terms of ‘‘eonduct which constitutes a sub-
stantial step toward the execution or commission’ of the crime
ingended (O § 110.00). This definition was not designed materially
1o change the existing concept of ‘‘attempt,’’ which is defined in the
existing Penal Law (§ 2, last par.) as an aet ‘“tending but failing to
effect’’ the eommission of the erime intended. Since no material
change was intended, & return substantially to the existing standard
was deemed desivable so that prier judicial construetion of an
“attempt’’ would remain applicable. The return to the existing
standard-of “tending but failing to effect” the commission of a
evime (existing P, 1, § 2)-is not, however, ecomplete, for the words
““but failing’’ have been omitted. The effent of those words is to
preclude a convietion for attempt in any case where it appears that
the attempted erime has heen consummated. That principle is not
deemed salutary and is here rejectsd.

The old provision preseribing the defense of renunciation as
applied to a prosecution for attempt (O § 110.18) has been trans-
planted to the new comprehensive “‘renunciation’ defense section
of the Gleneval Provisions (N § 35.45[3]).

Article 115: Criminal facilitation

The old bill eontaing a lengthy and rather complex definition of
the phrase “‘facilitate the commission of & erime’” (O § 115.00[2])
and then, using that phrase to defiue the offense of ““eriminal facili-
tation,’’ creates three degrees thereof, distinguished largely by the
seriousness of the orime facilitated: (1) a ““erime,’’ (2) a *‘class B
or elass C felony,’t and (8) “murder or kidnapping’® (O §§ 115.05~
1158.15).

Phe new bill divides the erime into only two degrees (N §§ 115.00,
115.08) which, without the aid of prior definitions, define “eriminal
facilitation”” in shmpler language built right into the degree sections
themselves. Facilitation of a misdemeancr is no longer made
criminal; the lower or second degree offenge is facilitation of a
“felony’’ (N § 115.00) and the higher or flrst degres offense is
facilitation of “murder or kidnapping’’ (N § 115.08). It is felt that,
in view of the relatively low kind of culpability required for
tHoriminal facilitation’®’ (in effect, scienter without intent to commit
the erime facilitated), eriminal sanctions againgt the facilitation of
misdemeanors are not desirable.

e,
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Title H: Offenses Against the Person Involving Physical Injury,
Sexual Conduct, Restraint and Intimidation

Article 120 (formerly Are. 125):
Assault and reloted offenses

The erimo of ‘assault’” (N §§ 120.00-120.10; O §§ 125.00~125.10)
has been appreciably altered with respect to the forms of that crime
contained within its three-degree structurs.

Assault in the third degree (N § 120.00; O § 125.00)

Third degree sssault remains much as before except for certain
largely technical changes in the third subdivision, This deals with
physieal injury eaused by “‘eriminal negligence’ in the use of a
“dqadly weapon’’ or—in the language of the old bill—‘a motor
vehicle or a vessel equipped for propulsion by mechanical means’’
{0 § 125.00). The new bill deletes the latter language involving
motor vehieles and vessels, and substitutes therefor ‘‘a dangerous
ingtrument ’ (N § 120.00), The altered definition of the term
‘‘dangerous instrument”’ (N § 10.00[12]) now includes motor
vehicles and vessels, The net result of all this iz that the third
degree assanlt provigion in question (N § 120.00[8]) is expanded
to cover eriminally negligent inflistion of physieal injury not only
by means of a ‘‘deadly weapon,’” motor vehicle or vessel—as under
the old bill (O § 125.00[3])—but, in addition, by means of any
‘‘dangerovus instrument’’ (e.g., baseball bats, knives, wrenches, ete.).

Assault in the second degree (N § 120.05; 0 § 125.05)

Assault in the second degres has undergone four changes,
. First, subdivision 2, proscribing intentional inflietion of physieal
injury **by means of a deadly weapon’ (O § 125.05{2]) has been
expanded by the addition of the words, “or a dangerous instru.
ment’’ (N § 120,05{2]), thug including assaults committed with
knives, crowbars, ete., a8 well as those committed with firearmw
blackjacks, metal knuckles, ete. (see, N § 10.00[6, 7, g, i

Second, a new subdivision 3 has been added (old subd, 8 is renum-
bered subd. 8) making it second degree assault to inflict ordinary
‘‘physical injury’’ upon a peace officer with intent to prevent him
from performing an official duty (cf. existing P.L.. § 242[5]).

Third, old subdivision 5, proscribing reckless cansing of “sevious
physical injury,”” has been narrowed by the requirement that such
injury be canzed by ‘‘a deadly weapon or a dangerons instrument’?
(N § 120.05(4]). Under the old bill, intentional and reckless
eausing of serious physical injury are on a par (0O § 125.05[1, 57,
despite the greater culpability of the former. Accordingly, the
indicated increase of culpability requirements (use of a weapon)
for the reckless erime seems logical,

Finally, subdivision 4 of the old second degree section (O
125.05) has been deleted for reasons, deseribed immodiately helow
relating to a change in the first degree section. ’
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Assuult in the first degree (N § 120.10; O § 185.10)

The most striking first degree assanlt erime in the old bill (O §
125.10) appears in its first subdivision, proseribing the infliction
of serious physical injury with intent to kill. This ineludes but
goes bavond attempted murder, which requirves intent to kill but
no physical injury, sevious or otherwise (N §§ 110.00, 125.25{11).
Because of the seriousness of this assanlt offense, fivst degree assault
iz graded in the old bill as high as practicably possible, namely a
class B felony (the same as the less serious offense of attempted
murder).

The various incongruities inhervent in this scheme dietated elimi-
pation in the new bill of the crime and subdivision in guestion.
Tnder the new bill, assault with intent to kill, with or without actual
physical injury, is not necessarily flvet degree assault bul is prose-
eutable as attempted murder, which carrvies the same extremely
severe elass B felony penalty.

Sinee the old assault subdivision nuder diseussion was vesponsi.
ble for the grading of first degree assanlt as a class B felony, its
elimination prompted a downgrading of first degree assault to a
elass C felony in the mew bill (N § 120.10). Another effect of ifs
elimination is the concomitant deletion of a second degree assault
provision of the old bill (O § 185.05[4]) which, following the pat-
tern of certain homicide provigions {see, O §§ 130.20{2], 130.25
[1{a)]), reduced first degree assault of the homicidal intent variety
to the sseond degree when committed ‘‘under the influence of ex-
{reme emotional disturbance.”’ Since theve is no longer any sueh
assault erime to veduce, the old second degres reducing provision
beeomes meaningless.

The deleted first degree evime of old subdivision 1 is replaced
by & new offense: intentionally causing serious physical injury by
means of a deadly weapon or a daogerous instrument (N § 120,10

Tinally, the last offense of the old flrst degree statute~intention.
ally or recklessly cansing serious physical injury “*by means of a
deadly or dangerous weapon'’ in the course of a felony or felony
attempt (O § 126.10[4])—has been changed by deletion of the
weapon requirement (N § 120.1014]). The two aggravating factors
of (a) ““serious physieal injury’ and (b) inflietion thereof during
a felony or felony atiempt, seem ample bages for attaching first
degree Hability without the addition of the weapon requirement,
especially in view of the downgrading of the first degree erime from
a class B to a class C felony.

Article 125 (formerly Art. 130): Homicide, abortion. and related
offenses
This article hag nudergone several changes of form and a Ffew
changes of gubstanes,
Abortion and aborbion-homicide
The ““definitions of terms’ section (N § 125.05; O § 130,05),
dealing almost entirely with the abortion and abortion-homieide
area, has been substantially revised.

e e R
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The key torms of the old section are ““abortional act' and “unlaw-
ful abortional act’’ (O § 130.05[3, 4]), and all the erimes involving
abortion are defined in the old article in terms of committing an
“unlawful abortional act’’ (O §§ 130.15[2], 130.20[8], 130.40,
130.45, 180,50, 180.55). ‘I'his places an unfair and frequently im-
possible burden upon the People of proving in each instance that
the abortion was not lawfnl or justifiable pursuant to the stipulated
standards. That defect is cured in the new article by: (a) defining
a new term, ‘‘justifieble abortional act,”” in place of “wunlawful
abortional act’’ (N § 125.056[38]); (b) defining the substantive
erimes in terms of a plain ‘‘abortional act”; and (¢) adding in
each ingtance the clanse, “‘unless such abortional aet is justifiable
pursnant to “the eavlier specified standards (N §§ 125.15[2],
125.20[8], 125,40, 125.45, 125,50, 125.68),

The old definition of an ‘‘abortional aet” (O § 180.05{8]) is
deemed unsatisfactory in goveral respeets and has been substan-
tially revised (N § 125.05{2]). “The prineipal change involves a
definition in terms of an act done ‘““with intent to cause & miscar-
riage,”’ rather than in terwms of one which the actor ‘‘belisves s
caloulated o'’ canse such. Also, the new definition of a ‘justifiable
abortional act’’ (N § 125.05{8]) is, in its reverse fashion, more
precise than the old definition of an *‘unlawful abortional act”
(0 % 130.05{41).

The old article defines an ‘““unborn child” as *‘ a child with
which a female has been pregnant for more than twenty-six weeks’’
(O § 130.05[2]), and then uses the term ‘‘unborn child’ in the
ensuing eriminal sections whervever a pregunancy of twenty-six weelks
or more is an element of the offense (O §§ 130.20{3], 130.45, 180.55),
Phe new artiele eliminates the term “‘unborn ehild” (N § 125.06)
and, instead, expressly mentions the period of pregnanecy in each
criminal section where such is an element of the offense; the only
substantive change in this respect is that the pregnancy period in
question—which is always an aggravating factor raising the degree
of the cvime involved—is reduced from twenty-six to twenty-four
weels (N §§ 125.20(31, 125.45, 125.55).
~ 'With the elimination of the term *‘‘unborn ghild,?” the titles of
the old crimes of ““Killing an unborn ehild”” (0§ 130.45) and
““Pilicide of an unborn child” (O § 180.55) have been changed.
Bince these erimes are really higher degrees of, vespectively, ** Abor-
tion”” (O § 130.40) and *‘Self-abortion®’ (O § 180.50), they are
vealistieally labeled in the new article, *‘ Abortion in the first de.
gree”’ (N § 125.45) and *‘Self-abortion in the first degree’’ (N
§ 125.55), and second degree labels are attached to the basic Abor-
tion and Seclf-nbovkon offenses (N §§ 195.40 and 195.50).

Merder m.-iiigaléd to wanslanghder in he first degrea (N §§ 19520
(2], 125.85(1(a)]; O §§ 180.30[8]), 130,95 1(a)])
The old nmurder and fivst degree manglanghtelr gections colloes

tively pronounce the doctrine that intentional killing is reduced
from murder to manslaughter in the first degres when committed
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“uander the influence of extreme emotional disturbance for whieh
there is a reasonable explanation or excuse’’ (O §§ 180.20[2],
130.25{1(a)]). Without any real substantive change, the corre-
sponding new provisions are rephrased in order to clavify this
proposition, to point out where the burden of proof lies in a murder
proseeution with respeet to ‘“‘extreme emotional distuvbanecs,”
and to assure that such “*distarbance’ is neither an element of
first degree manslavnghter nor g defense thereto and need not be
alleged by the People or proved by either party in a prosecution
therefor (N §§ 125.20{2], 125.25{1(a)1).

Folony murder (N § 125.25[3); O § 150.25(3}])

Under existing law, felony murder includes any killing, whether
culpable in itself or aceidental, sommitted in the course of any
felony or felony attempt (existing P. L. § 1044[2]).

The old proposed felony murder section modifies that dostrine in
two respects: first, it limits the underlying erimes to a list of
specified felonies of an inherently vielent or dangarous nature; and,
gsecond, it vequires that the killing itself be caused by ““an act
inherently dangerous to huwman life’’ (O § 180.25{31).

The latter olement is eliminated in the new seetion by deletion
of the last guoted words (N § 126.25{8]). It is believed that the
harghness of the existing doetrine is sufficiently allevisted by the
requirement that the wnderlying crime be one of the dangerous
offenses enumerated without a further requivement that the pur-
tienlar hemicidal conduct also be of an “‘inherently dangerous’’
nature,

Articte 130 (formerly Art. 135): Sex offenses

The principal changes in this article relate to the offense of
“‘sexunl abuse’ (N §§ 130.55, 130.60, 130.65; O §§ 135.60, 185.65).

In the old article, “sexual abuse” is defined in fwo degrees: the
lower offense (O § 135.60), a class A misdemeanor, consists of any
nen-consensual ‘‘sexual contaet'’-—a salacious ‘‘touching’’ of a
person’s ‘‘sexnal or other inthmate pavts”’ (O § 135.00[3])—and
the higher offense, a class D felony, requirves, i addition, either
foreible compulsion, or physical helplessness of the vietim, or a
vietim less than eleven years old (O § 135.65).

The old second degree offense (O § 135.60), a class A misde-
meanor, proseribes & number of velatively trivial sets. The new
article lmits the second degree with its class A misdemeanor
penalty to more servious cases where the ‘‘vietim’’ is ‘‘less than
fourteen years old’? or ineapable of consent by vivtue of some other
factor, such ag fncompetency (N § 130.60); and it Jeaves the less
serions residue to o new ‘‘thivd degree,”’ a class B misdemeanor,
which thereby becomes the lowest and basic offense of ‘‘sexual
abuse’ (N § 130.55).

The latter, morcover, is qualified by an exception excluding from
eriminalily a certain form of comparstive frivia, namely, the
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“heavy necking parly ' bebween a fourteen, fifteen or sixteen year
old ““vietim™ and another young though eriminally responsible
person of sixteen vears or slightly greater age. Tinder the stated
exeeption, a person cannol commil ‘‘sexual abuse’ upon an
acquiescent “‘vietim™ of the age of fourteen, fifteen or sixteen
unless he (the actor) is at least five years older than sueh **vietim”’
(N § 130.65).

In general, much of the conduet covered by third degree sexual
abuse is of a sort that can be testimonially established only by the
“vietim.”’ In view of the difficulty of obtaining corroborative
svidence In such cases, and of the low penalty for this offense, the
requirement of corroberation is dispensed with in proseeutions
under this seetion (N § 180.15).

Tinally, it may be noted that the provision rendering it ‘*no
defense’’ to a proseeution under this article, in which the vietim’s
age is an element of the offense charged, that the defendant did not
know his age (O § 135.10[2]), is deleted; this is covered in the
new bill by an across-the-board provision of the General Provisions
which applies the principle in issue not only to this artiele but to
every offense in the entirve code where the victim’s age is an element
(N § 15.80{8]) ; see comments upon (N Art, 15).

Article 135 (formerly Art, 140): Kidnapping, Coercion and related
offenses

This article hag been substantially revised,

The kidnapping ares (N §§ 135.00-135.50; O §§ 140.00mi40.40}

The kidnapping area is one of the most troublesome of the entire
eriminal law because of the wide variety of factors invelved in
so-called “‘kidnapping’? situations.

“‘Kidnapping’’ cases vary greatly in such respects as the pur-
pose of the abduction or confinement, the duration thereof, the
removal distance, the fate of the vietim, and the relationship
between abductor and vietim. These factors and diverse combina~
tions thereof produce a host of ‘‘kidnapping’’ cases differing
lmmensely in many respects, including culpability. The principal
difficulty with the existing law is that the entive spectrum of
“kidnapping”’ conduct is blanketed under a single “idnapping”’
offense carrying the severest penalties and making little distinetion
between conduet of the most heinous nature and that involving
velatively minor culpability.

The old bill, seeking to rectify this situation, presenty a “‘kid.
napping’’ statute designed to limit that erime to its more serious
forms (O § 140.15), and flanks it with two lesser crimes {of two
degrees each) entitled ‘ false imprisonment’’ (O §§ 140,05, 140.10)
and “‘custodial interference’’ (O §§ 140.85, 140.40), intended to
cover less serious conduet of this genera) character. Dissatisfled with
the result, however, the Commission, thongh retaining the indi.
cated structure, has overhauled this article in the new bill N
§§ 135.00-185.50) in an effort to attain greater equity and precision,
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The new scheme is founded upon two defined terms: ‘“restrain®
and “abduct’” (N § 185.00[1, 2]). The word *restrain’ is defined
much as in the old arlicle (0§ 140.00{3]), as an wnlawful, non.
conseprual removal ar confinemen! of a porsen of a zord ““to inteps
fere substantially with Lis liberty ™ (N § 135.00[11). As such, it
is a broad term covering cverything from the most serious cases
down to removals and confinements not involving a high degree of
isolation, disappeavance or violence,

The term ‘“abduct’ is new and represents an important innova-
tion, To “‘abduct means to restrain a person with intent to prevent
his libevation by either (a) seereting or holding him in a place
where he is not likely to be found, or (b) using or threatening to
use deadly physical foree’’ (N § 185.00[2]). Thus, abduction is a
vory serious form of restraint, savoring strongly of the substantial
removal, isolation and/or violenee usually associated with genuine
kidnapping. In the new scheme, restraint constitutes the erime of
“unlawfol imprisomment”” (N §§ 185.05, 135.10)~—the title being
changed from ‘‘false imprisonment’’ (O 8§ 145.05, 145.10)~and
abduection constitutes “‘kidnapping'’ (N §§ 135,20, 1385.25).

With this foundation the new article first presents the relatively
mild erime of ‘‘unlawful imprisonment’’—simply restraining a
person pursuant to the definition thereof—which, as before (O
8§ 145.05, 145.10), is a class A misdemeanor in its basie or second
degree form (N § 185.06) and is raised to the first degres (a class
B felony) when the vietim is vestrained *‘under circumstances
whieh expose’” him ““to a risk of serious physiecal injury” (N
§ 135.10). The article then proceeds to “kidnapping’’, which, as
indicated, consists of abduction. Because of wide variations in the
culpability involved in different kinds of abductions, kidnapping
is divided into two degrees.

Beeond degree kidnapping is the basie, all-inclusive offense, being
committed simply when the culprit ‘‘abducts another person’’ (N
§ 135.20). This includes all abductions—except those of & custodial
nature (see infra)—regardless of the length of confinement and
the fate of the vietim, and regardless of whether the purpose is
vansom, child stealing, physical injury, terrorizing or any other
objective.

Kidnapping in the fivst dogree is, of course, reserved for the
most reprebensible kinds of abduetion and iy predicated in three
situations only (N § 135.25). The first (subd. 1) i abduetion for
the familiar and vicions purpose of compelling a third person to
pay ransom, *‘or to engage in other particular conduct, or to refrain
from engaging in partieular eonduet” (e.g., abducting a sheriff’s
son with intent to compel the sheriff to release a prisoner or to
refrain from arresting a crviminal),

The second kind of first degree kidnapping (N § 185.25[2]) is
based upon a combination of unsavory purpose and the duration
of the abduction, Abductions with intent to infliet physieal injury
or sexual abuse upon the victim, to terrorize him or a third person,
to accomplish or advance the commission of & felony, or to inter-
fere with the performance of a governmental or political funetion,
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do not @ fortiori constitute more than second degree kidnapping;
but in sueh instances the erime is yaised to the first degree if the
abduection endures for more than twelve hours, ‘

The third kind of first degrec kidnapping (N § 135.25{2]) rests
upon a single, significant aggravating factor: death of the vietim
(which is presumed if he is not returned alive or has not been scen
or heard from beforve trial). This is made sufficient for first degree
Hability no matter what the purpose or duration of the abduction.

One of the seemingly incongruous featurves of the existing erime
of kidnapping is its application to the parent who, having lost
legal custody of a child, takes or entices it from the other parent
or person having legal oustody (existing P, L. § 1250 [A(2)]).
Despite the basically civil nature of these ‘‘custedy battle’’ cases,
they eonstitute *‘kidnapping’’; and the havshness of the situation
is hardly eradicated by reduction of the penalty from death or life
imprisonment to a sentence carrying a ten year maximum term
in the case of a “‘parent”’ (4d., last par.)—a concession made only
to a ‘‘parent,’’ it may be noted, and not to a grandparent, aunt
or other close relative,

The old bill exclndes these cases from the kidnapping ambit and
transfers most of them to a erime entitled *‘ eustodial interference,”
a class A misdemeanor in its basie or second degree form and a class
B felony in its first degree form, whieh involves a substantial visk of
impairment of the ohild’s health or safety (O §§ 140.30, 140.35,
14040}, Moreover, this exemption from kidnapping is extended not
only to a “‘parent’’ but to a “relative’*—defined as a parent, anceg.
tor, sunt or unele (O § 140.00{4]).

Retaining this gencral scheme, the new bill makes certain changes,
largely concerning the age of the child taken, restrained or abducted.
Without analyzing the old bill in this respeet (see, O §§ 140.00
[3(b)], 140.35), the new article, making sizteon years the key age
applies as follows to a ‘‘relative’’ who takes, entices, vestrains or
abdnets & “‘child” without his pavents’ or lawful guardians’ con-
sent, solely for the purpose of assuming eontrel over him:

(1) Under no civcumstances is such ‘‘relative’’ guilty of ‘‘kid-
napping’’ in either degree (N § 135.30),

) (2)’ If the child is less than sixteen years old, the ‘‘relative”?
Is guilty of “‘custodial interference” (N §§ 135.45(13; 185.50),
whether or not the child acquiesces in the conduet.

(3) If the 1:]1_i1.d is sixteen years old or more and aequiesces or
consents (as he is capable of doing), the “'relative’ is not guilty of
any offense.

(4) If the child is sixteen years old ov more and ig restrained
or abducted (in short, taken against his will), the “relative’’ is
guilty of *‘unlawful imprisonment’* (N §§ 135.05, 135.10}, but not
of “custodial interference’” (N §§ 13545, 135.50).

Coereion: na defense (N § 13550)

Thix secrion has been adided as part of g statuiorvy seheme in the
new Bill which eliminates the existing mntual exclisiveness of
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erimes of extortion and coereion, on the oue band, and cortain
evimes of bribe receiving, on the other hand. A Full explanation
of this and the other new sections forming a part of the indicated
scheme is contained in the comments to new Artiele 200, {nfra.

Title I: Offenses Involving Damage to and Intrusion Upon Property
Article 140 (formerly Are. 145): Burglary and related offenses

Definition of “Eater or remain unlawfully’ (N § 140.00(5);
(0 § 145.00[5])

The definition of this phrase, which is basic to the coneepts of
“eriminal trespass’ and ‘burglary,”’ is amended in the new sce-
tion by the addition of two sentences (N § 140.00(5]), each having
& different purpose,

The fivst of these slightly qualifies the stated proposition that
one who *‘enters or remaius in or upon premises which are at the
time open to the public does so wilh license and ‘privilege’” unless
‘lua is anthoritatively diveeted not to do so (id.y, "The gualification
s that a privilege to enter ov vemain in a building partly open
to the public does not include a privilege to enter or remain in that
part not open to the public (4d.). This assures that one whe, for
example, properly enters the public portion of a department store
Is not exempted from eriminal trespass ov burglary sanctions when
he unauthorizedly intrndes in a stock room or other part of the
building closed to the public.

’ 1?":1(1(;1' the old article, the bave unauthorized eniyy upon any
Vpremises’ eongtitutes eriminal trespass in the thivd degree, even
it the “premises’” consist mevely of wild forest land indieating
no_apparent prohibition against intrusion (O §8 us.00[1, 5],
145.05).  The second senteuee added to the **definitions’’ section
at hand alleviates this situation hy, in effect, exempting fvom crimi-
nal trespass one who intrudes “upon unimproved and apparently
wnused land, whieh is neither fenced vor otherwise enclosed in a
manner designed to exclude intraders,’” unless the intruder 18
warned against frespass eithey perronnily or hy conspienously
posted notice (N § 140L.00[5]),

Burglwry—forms and degrees theeeaf (¥ 8§ 1n20-11030: 0 $§
145.20-145.35 ) N
The old article defines burglavy in four degrees, the evime being
raised in degree by aggravating factors of Hdwelling," “night.”’
Cexplosives or a deadly weapon,’? and assanit (0 §§ 145.20-145.85),
Thowgh vetaining thix genoral pattern, the new artiele restrietures,
the offense in three degrees, making cortain changes with Fospeet
ta fhe nature and rombinations of the aggravating factors (N 8§
140.20-140.301, ' a
The lowest or third degres, like the old Pourth degree, presents
the basie burglavy offense of  enteriug or vemaining wnlawfnlly in
A building with intent to commit a crime thevein, but raises it
from a wlass T to a class D felony (N § 140.20; O § 145.20),

1
:

e

35

The new second degree, a class C felony, is eonnmitted either by
a burglary of a dwclltng at night, or by a burglavy of any building
by day or nigld when the antor or a eonﬁwle@at‘e 18 ar'uy;d }xtx’t_ h
explosives or a deadly weapon or catses physieal njuey (N § 1025
ef . O R§ 1AL 20, 15,203, . )

The new fiest degree, & elaxs B felony, requires colleetive rathex
than alternative existence of the second degree factors; in brief, a
dwelling at night plus (vather than “or’’) explosives or a deadly
weapon or physical injuey (N § 140.30),  Althongh this is voughly
equivalent to the old first degree Qifmwe (§ 14 5.835), it ix more
serious in that, whereay the old section is satisfied by an armed or
assaultive burglary of any building at any time, the new section
requives that stueh ocour in a dwelling at night, )

Tt i3 to be noted that those phases of the two new higher degrees
based npon explosives, weapons and physical injury do net require
that, in a multiple offender burglary, the actor himself be armed
ov cotmdt the assault, but ave satisfied by such conduet on the part
of any of his confederates (N §§ 140.25{11, 140.30},

Possession of burglar’s tools (N § 140.35; O § 145.40)

The old “burglar’s tools™ section is limited to possession of
tools and instruments commonly used for breaking into premises,
safes, ete. (O § 145.40). The new section, by refevence to instru-
ments ‘involving lareeny’’ and certain ‘theft of services’ offenses
(N § 140.35), expands the crime to include possession of numerous
other tools, such as those used for breaking into motor vehicles,
stealing from publie telephone coin boxes, tampering with gas
and electric meters, and the like,

Article 145 (formerly Art. 150): Criminal mischief and reluted
offenses

The old article (O Axt. 150) containg but three sections, of two
subdivisions each, defining three degrees of *feriminal mischief”
{0 §§ 150.00, 15005, 150.10). The three ‘‘subdivigion 1’5" pre-
sont a degree strneture of “erimipal misehief’ in its traditional
concept of damage to property, the degrees Deing differentiated
Inrgely by the pecumiary amount of property damage. The three
““subdivision 2's’’ predieate three miscellansous offenses of *‘tam-
pering with’” (but not necessarily damaping) property, with
resultant risks of property damage or impairment of public utility
serviee,

The new article, while retaining the three degrees of “*eriminal
mischief,’’ limits that offense to its pure property damage forms
(N §§ 145.00, 145.05, 145.10) al, extracting the ““tampering”’
provisions (O §§ 150.00[2]. 15005[2], 150.10{2]), separately
defines cevtain ““tampering '’ offenses (N §§ 145.15, 145.20; see, also,
§ 145.25).

Thus, the new “eriminal misclief” sections simply proseribe
intentional damage to property or reckless damage also, as applied
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to the third degree (N § 145.00). As in the old article, the orime
is raised to the seceond degree upon daemage of more than $250
(N § 145.05) and to the first degree upon damage of mere than
$1,500 (N § 145.00{1]). By virtue of & new provision, however,
first degree liability also attaches when the damage, regardless of
its pecuniary amount, is cansed by means of explosives (N § 145,10
[2]). While the arson provisions cover such damage to a ‘‘build-
ing” (N §§ 150.05-150.15), it may be noted, they do net eover
damage by explosives to personal property or many kinds of real
property (e.g., statutes, monuments, equipment, highways, ete.).

The ““tampering’’ area is covered in the new article largely by a
new offense of “criminal tampering,”’ defined in two degrees
(N §§ 145.15, 145.20),

The second or lowest degree, graded a class B misdemeanon,
contains two subdivisions, the first of which proseribes tampering
with property “with intent to ecause substantial inconvenienes’
to the owner or another (N § 1456.15[1]). Among the kinds of
conduct ineluded therein is malicious strewing about or disarrange-
ment of papers, files, etc., which take hours to rearrange.

The second subdivision of this section is addvessed to unauthor.
ized tampering with gas, electrie, telephone and certain other publie
utility equipment (N § 145.15{2]). This is an important and use-
ful inclusive seation covering a host of offenses against public
utility property which ave now separately defined in exhaustive
and unneeessary detail in the existing Penal Law (see §§ 1423
[6, 7, 8], 1423.a, 1423-b, 1424, 1431, 1482, 1482-2). In order to
exclude innocent and trivial cases of such ““tampering,”’ the pro-
vision supplies an *‘affirmative defense’’ to one who acts without
“‘;‘,iurcenous or otherwise unlawful or wrongful purpose’’ (N § 145,15
21,

“*Criminal tampering in the first degree’’ (N § 145.20) is, for the
most part, the same offense (and carries the same class D felony
ponalty) as that proseribed in the second subdivision of the old
frst degree “‘criminal mischief’’ section (O §150.10[2)), namely
damaging or tampering with publie utility property with intent
to cause a substantial interruption or impairment of the service
involved. The mew offense, however, contains an additional ele-
ment: that the intended interruption or impairment of service
actually ocenr (N § 1456.20).

Another offense of a ““tampering’’ nature added in the new
article is ‘‘reckless endangerment of property,’’ a class B mis-
demeanox, which is ecommitted by reckless conduct creating a
substantial risk of property damage in an amount exceading $250
(N § 145.25). This is'in the nature of a corollary to the erime of
“‘reckless endangerment’’ of a person (N §120.20; 0 § 125.90).

Finally, the new article adds a further offense (a violation),
entitled ‘‘unlawfully posting advertisements’’ (N § 145.30), which
deals with the unauthorized affixing of commercial and other forms
of advertising material upon another’s property. This seetion,
not ineluded in the old proposed bill, snbstantially restates an
existivg Penal Law offense ( § 2036-a) which has been useful in
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connestion with the promiscuous posting of sueh matter on
telephone poles,

Article 150 (formerly Are. 155): Arson

Two changes in this article merit comment.

(1) In defining a ‘‘building’’ for purposes of the arson .arpiel?s
the old “‘definitions®’ seetion vepeats the definition of “building
in the burglary artiele (0 § 145.00[2]) and, as does the latter,
specifies that, “where a building consists of two or more units
separately seeured or oceupied ‘[{e.g‘, an apartment hpus’e}, each
unit {apartment] shall be deemed a separate building”’ (O §
165.00), The difficulty with this proposition in the arson setting
lies in its application to arson in the first degree, which requires
the presence of another person in the damaged “bulldxrxg" at the
time of the erime (N § 150.15; O § 155.15). Under the indieated
deflnition, one who starts a fire in an individual apartment is noi’;
guilty of first degree arson if such apartment (the “‘building’
by definition) is unoecupied at the time even though the apartment
house as a whole (the “building’’ in a realistic sense) is teeming
with humanity. Aeccordingly, the definition of a “bnilc}ing’j for
arson purposes is changed in this respect so that each individual
unit “‘shall #of be deemed a separate building®’ (N § 150.00).

(2) The old article’s offense of ‘‘reckless burning’’ {0
155.20), involving reckless endangerment of a building by the
intentional starting of a five, is omitted from the new bill beeause
it is adequately covered by the ‘“eriminal mischief”’ article’s new
offense of ‘‘rveckless endangerment of property’’ (N § 145.25),

Title J: Offenses Involving Theft
Article 155 (formerly Art. 160): Larceny
Larceny by false promise (N § 155.05{8(d)]; O § 160.05{9(d)])

The old proposed section, *‘Larceny; defined,” extends the exist-
ing soncept of lareeny of the fraudulent misrepresentation brand to
thefts committed by fraudulent promises as well as to those com-
mitted by misrepresentation of existing faet (false pretenses)
(O § 160.05[2(d}1). In order to tighten the definition of this
new and rather controversial form of larceny, the new section
requires that the acquisition of property by “false promise’’ be
““pursuant to a scheme to defrand’ (N § 155.0512(4)1).

Larceny ; no defense (N § 155.10; O § 160.10)

In 1942, the larceny article of the existing Penal Law was revised
to eliminate the distinetions between the old comwmon law forms,
to define larceny broadly enough to cover all such offenses, and to
simplify the pleading and proof of larceny accordingly. In thig
process, provisions were inserted to assure that fine technical
distinetions hetween the old common law forms of theft—relating
to whether title or possession passed or was intended to pass with
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bhe transfer of the property, whether possession was obtained in
the first instance lawlully or with the owner's consent, ete.—
were immaterial and canstituted ne defense to a laverny proseeu-
tion (existing . L. § 1200[Tast o pars.]).

These provizions are earried over tuto the old proposed article
{0 § 160,107 but ave omitied in the new one,  As under the exist-
ing law (P. L. § 1290[1st par.]), there is nothing in the new
bill’s broad definition of lavceny (N § 155.05[1]) which even
intimates that the indicated factors relating to title, possession,
consent, ete., constitute a defense to any larceny charge, While in
1942 these provisions may have been deemed appropriate, if not
vital, to emphasize the drastic change of law then enacted, the
propositions expounded ave new deemed elementary and arve taken
for granted; and, if any doubt could remain concerning their
continued applicability under the mnew bill, it is conelusively
removed by the section dealing with “pleading and proof” of
larceny (N § 155.45). Thus, their omission does not change the
law but merely excises superfluous matter.

The aforementioned conteut of the old ““no defeuse’” section
(O § 160.10) has been replaced by new ‘‘no defense” matter
(N § 155.10), dealing with the elimination of the mutual exclusive-
nesy of lareeny by extortion and bribe receiving (see comment
N Art. 200, dnfra),

Larceny; pleading and proof (N § 155.45; 0O § 160.20)

‘The old proposed seetion (O § 160,20) is substantially taken from
an existing Penal Law section (P, I.. § 1290-a), which greatly sim-
plifies the pre-1942 method of pleading and proving larceny.
Its phraseology, however, while appropriate to the existing Penal
Liaw’s definition and general pattern of lareeny (see existing
P. L. §§ 1290, 1294), does not fit the proposed Penal Law’s larceny
formulations precisely enough, especially with respect to the
pleading and proof of larceny *‘by extortion,”” which is not a
%’crm of larceny but a separate erime under the existing Penal
L,

Out of these considerations, the section in question (O § 160.20)
has been substantially revised, and, in addition, itg location in the
new lavceny article has been chenged (N § 155.45), Broadly
speaking, the extremely simplified pleading and proof has been
retained for all larceny cases except those committed or allegedly
committed by extortion. Where extortion is the theory of the
prosecution, the indictment must so specify; and an indictment
for larceny by extortion is not supported by proof of larceny
committed by some other means or theory.

Grand larceny in the third degree (N § 155.30; 0 § 160.35)

In 1964, the existing second degree grand larceny statule was
amended by the addition of & subdivision expanding that erime
to include larvceny of tangible propevty, regardless of its value,
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constituting or reflecting sceret scientific processes, formulae, ete.
(existing . T, § 1296[4]). This provision, not ineluded in the
old proposed hill, is included virtually verbatém in the new one
as & new subdivision of the section defining grand larceny in the
third degree (N § 155.30[3]), which is roughly the counterpart of
the existing Penal Law’s grand larceny in the sccond degree
(P. L. § 1296).

Article 160 {formerly Art. 165): Robbery
Robbery; defined (N § 160.00; 0 § 165.05)

The old proposed section (0O § 165.08) substantially retains
the existing Penal Law's definition of robbery (existing P. L.
§§ 2120-2123). Both contain certain unvealistic limitations ema-
nating from old common law prineiples, chief of which is the
requivement that the property be taken ‘‘from the person or in
the presence of’’ the owner or victim (existing P. L. § 2120,
0O § 165.068), This appears to exclude from the robbery ambit a
vaviety of forcible thefts, such as the following:

(1) Intending to steal property from a farm house, the defend-
ant, coming upon the farmer-owner in a flield a mile from the
house, knoeks him unconseious and then proceeds to the house and
consummates the larceny,

(2) At gunpoint, the defendant forees the vistim to telephone
his office and divect an employee to take money from his safe and
deliver it ab an appointed time and place to an agent of the
defendant,

The new seetion (N § 160.00), eliminating “‘from the person”’
and ‘‘in the presence’’ requirements, rephrases and expands the
definition of robbery to cover the above-illustrated types of cases
and other forcible larcenies which, though robberies in spirit,
are not presently classified as such owing to the indicated fechnicsl
restrietions of language.

Robbery in the first degree (N § 160.15; 0 § 165.90)

The old proposed section (O § 165.20) raises robbery to the first
degree on the basis of either of two aggravating factovs: eansing
sevious physical injury or being armed with a deadly weapon,
during and in furtherance of the commission of the erime. The
new soction adds a third subdivision attaching fivst degree liability
when the vobbery is accomplished by the use or threatened use of
a “‘dangerous instrument”” (N § 160.15[3]). Tt is noteworthy that,
while bare possession of a “deadlly woapon’ (e.g., a pistol, black-
jnek, metal kuuekles, ete.) is suffeient for this erime (subd, 2),
wxe or threalewed use of g @ dangevons inskrament (e.g., a knife,
wreneh, club, ete) is reguirved,

The new section makes two ofher changes in the strmstnre arl
seope of fivst degree vobbery,
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The old section applies, or appears to apply in most instances,
only when the actor himself causes serious physical injury or
carries a deadly weapon, and not to multiple-offender sitnations
where not he but one or more of his confederates is so armed or
causes such injury (O § 165.20). The new section extends Ha-
bility to the latter situation throughout (N § 160.15).

Also, while the old seetion requires that the infliction of injury
and the armed condition oceur in the course of the robbery (O §
165.20), the new section is satisfied if sueh oceurs during either the
robbery or “immediate flight therefrom” (N § 160.15).

Article 165 (formerly Art. 170): Other offenses reluting to theft

The only substantial changes in this avtiele involve the addition
of two offenses and the deletion of another.

Jostling (N § 165.25) and fraudulent accosting (N § 165.30)

The old section defining ‘“harassment,’”’ contained in another
article (N Art. 240; O Art, 250), lists several types of conduet,
which if performed with a harassing intent, constitute *‘harass.
ment' (N § 240.25; O § 250.10), Among the types of econduct
enumerated in the old ““harassment’’ scetion are jostling a person
or placing one’s hand near his pocket, handbag, efe., in a publie
place (O § 250.10{6]), and aceosting a person in a public place
for the purpose of obtaining money or property from him by
confidence game methods. (id. [7]).

Those offenses are substantially carried over to the old bill from
the existing Penal Law’s ‘“disorderly conduct’’ statute ( § 722[61),
where they have been of great utility, in New York City at least,
as the principal weapons against pickpockets and certain kinds
of confidence men. As “‘disorderly eonduet,” thege offenses are
punishable under the existing Penal Law by a term of imprison-
ment of up to six months (existing P, I, § 723} ; but, as ‘“harass-
ment’’ in the old proposed bill (O § 250.10)—an offense graded
a violation—the maximum prison term imposable is fifteen days.
This is regarded as grossly inadequate by many judges, prosecu-
tors and police officers familiar with the problems involved in
apprehending, prosecuting and protecting society from the pro-
fessional pickpocket and confidence man.

Upon the premise that these are basically “theft’ offenses
requiving fairly severe penalties, the new bill removes them from
the ‘‘harassment’ seetion (O § 250,10[8, 71); defines them in
similar phraseology as individual offenses entitled Jostling*?
(N § 165.25) and ‘“‘fraudulent accosting’™ (N § 1656.30) ; places
them in the Article, ““Other offeuses relating to theft”’ (N Art.
165) ; and grades each a class A misdemeanor,

Obseuring identily of a machine (0 $§ 1706513075 )

This erime, defined in two degrees, appears v the old bill as
a substantial restafoment of an existing Penal Law offense Penie
lizing the defaving, vemoval, ete., of serial numbers and ofher
distinguishing marks upen mofor vehicles and other machines,
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and the possession, sale, efe, of machines so tampered with
(existing P, 1. § 436-a). In both the existing Penal Law and
the old proposed bill (O §§ 170.63, 170.70) ; the evime is a felony as
applied to motor vehicles and a misdemeanor as applied to other
kinds of machines,

Thig erime and all the seetivus pertaining to it (0 §§ 170.65-
170.75) are omitted in the new bill. In their applieation to ma-
chines other than motor vehicles (the misdemeanor phases), the
provisions are diffieult of application and of little or no utility
or consequence. The important felony phases of the offense,
applying solely to motor vehicles, are fully coversd by comparable
eriminal sanctions in the Vehicle and Traffie Law (8§ 421, 422).

Title K: Offenses Involving Fraud

Article 180 (formerly Are. 185): Bribery not involving public
servents and related offenses

The only material changes in this article appear in the addition
of two new sections: “‘Bribing a labor official; defense’’ (N §
180.20) and ““‘Bribe receiving by a labor official; no defense
(N § 180.80). These sections ave part of the aforementioned
statutory scheme of the new bill which abolishes the muinal
exelusiveness of certain erimes of bribe receiving, on the one hand,
and larceny by extortion and coeveion on the other, The statutory
gcljmme is fully explained in the comment upon new Artiele 200,
infra,

Article 185 (formerly Art. 190): Frauds on ereditors
No substantial changes have been made in this artiele,

Article 190 (formerly Art. 195): Other frauds
No substantial ehanges have been made in this articls.

Title L: Offenses Against Public Administration

drticle 200 (formerly Art. 205); Bribery involving public servants
and related offenses

Llimination of mutual exclusivencss of bribe receiving and
axtortion

The most important changes in this article relate to two added
seetions (N §§ 200.05, 200.15) forming part of a scheme in the
uew bill to eliminate what is, under existing case law, mutual
exelusiveness of (a) bribe receiving and (b) extortion (larceny by
extortion in the preposed Penal Law) and coercion. ’
_‘When & publie servant receives or solicits money from a private
eitizen for performing or omitting to perform some official act
or for a promise to perform or to omit to perform the same, diffie
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cult questions often arise as to whether the crime is bribe receiving
oy extortion (or atlempted extortion). A license comwissioner who
demands and receives $1,000 for issning a license to a person whom
lie knows iy clearly entitled to it is doubtless guilty of extertion.
If he knows that the person is not eutitled o the liconse but he
issues it anyway in veturn for a $1,000 gratuity, the commissioner
is doubtless guilty of bribe receiving, Between these and other
fairly clear examples of extortion and bribe receiving, however,
there is an extensive gray area of cases which, espscially in view
of the lack of a precise distinetion between the two erimes, are
diffieult if not impossible to pinpoint as bribe receiving or as
extortion,

The troublesome feature of this situation les in the case law
doetrine that bribe receiving and extortion are mutually exclusive
erimes; that it is o defense to a bribe reesiving prosecution that
the defendant is guilty of extortion, and vice versa, [People v.
Dioguordi, 8 N. Y, 24 260, 278-274 (1960) ; People v. Feld, 262
App. Div, 80 (24 Dept. 1941)], This frequently places prosecu-
tor and court in the precarious position of being forced to choose
between two crimes having the fAnest of distinetions, and permits
highly technical but possibly effective defense argumentation that
the wrong offense was prosecuted or submitted to the jury.

This state of affairs would probably have to be deemed unavoid-
able if the two erimes arve indeed mutually exclusive by definition
or are incongistent in law, Upon analysis, however, such does not
appear to be the case, ai least under the formulations of the new
proposed bill, Mxamination of the appropriate sections discloses
that a public servant who obtains money or preperty upon repre-
sentations or threats of using his official position in & particular
manner s always guilty of bribe recclving and sometimes of
extortion (larceny by extortion) as well; in short, that extortion
of this nature is always bribe receiving also, although bribe
receiving does not always amount to extortion,

Thus, the license commissioner who obtains money from an
applicant clearly entitled to a license upon a threat not to issue a
licenss to him, though clearly guilty of larceny by extortion under
the new bill (N § 185.06{2(e) (vii1)]), is equally guilty of bribe
recgiving ; for, regavdless of the extortionate mesns employed, he
‘‘aceepts’’ a ‘‘benefit from another person upon an agreement or
understanding that hig , , ., action, decigion or exercise of diserction
as a public gervant will thereby be influenced” (N § 200.10),

The same rationale applies as between bribe receiving and
“‘coercion’’ (N §§ 135.60, 185.65) where the ‘‘benefit”’ obtained
by the public servant is not money or property but some other
boon, such as & political faver. Where the “‘benefit’’ is coercively
solictted, though not actually obtained by the publie servant, the
coneomitantly committed crime is either attempted larceny by
extortion or attempted coercion. And all the foregoing principles
apply with equal force when the bribe offense g bribe receiving
by & labor official (N § 180.25) rather than by a public official.
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Since both logic and practicality dictate eragure of the mulual
exclusiveness prineiple, the new bill does go: by a sevies of new
“‘no defense’ provisions located in the appropriate bribery, extor-
tion and coevcion areas (N § 18570, 155.10, 180.30, 200.15).

One further facet of this new scheme requires disengsion, namely
that relating to the position of the bribe giver. TUnder existing law,
a giver who is a viethm of extortion by a public servant or a labor
official enjoys the perfect defense that, since the recetver is gunilty
of extortion and not of bribe receiving, he (the giver) cannot be
guilty of bribe giving (People v. Dioguardi, 8 N. Y. 24 260, 274
supray. Under the above-treated provisions of the new bill without
more, however, he is deprived of that defenmse by the erasurs of
the mutual exelusiveness doctrine. Fven though the vietim of an
extortion, he is still guilty of bribery by virtue of conferring a
benefit upon a publie servant or a labor official ““upon an agreemeny,
or understanding that'’ the latter’s decision or action *‘will thereby
be influenced” (N §§ 180.15, 200.00), Out of obvious equitable
congideratious, the new bill arbitrarily restores the coerced “‘bribe
giver’s’’ defense (N §§ 180.20, 200.05).

Giving and receiving unlowful gratuitics (N 8§ 200.30, 800.35 ;
0 §8§ 205.25, 205.30)

Both the old and new proposed articles penalize as s felony the
eonferving of a benefit upon a public servant and the receipt of a
benefit by a public servant “‘for having violated his duty as a
public servant’’ (‘‘Rewarding’” and “‘Receiving reward for offi-
cial misconduet’: N §§ 200.20, 200.25, O §§ 2056.15, 205.20). The
old article penalizes as a misdemeanor the same kind of conduct
when the benefit is conferred upon or reeeived by the publie
servant ‘“for performing or having performed an official service
whieh hig duties required him to perform withont special or addi-
tional compensation’” (*‘Giving’” and ‘‘Receiving unlawful gratui-
ties': O §§ 205.25, 205,80).

These sections cover all eases of reward for (a) mpropar con-
gnct and (b) proper conduct which the public servant is

required”” to perform. Teft uncovered is reward for proper
conduct which he is not “required’’ to perform but which, as a
matter of discretion, he is authorized to perform. This gap is
plugged in the new bill by adding the words “‘or suthorized’’ after
the word “‘required’’ in the sections defining the erimes of “giving”’
and “‘receiving unlawful gratuities’’ (N §§ 200.30, 200.85).

Article 205 (formerly Art. 210): FEscape and other offenses relating
to custody

This article has wndergone sevoral changes of form and a few
ehanges of gubstance,
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liseape (N §§ 205.05-205.15; O §8§ 210.05-210.15)

As in the old bill, the three degrees of esespe are distinguished
by the seriousness of the underlying offense with which the
prisoner was charged or for whiech he was committed. The new
bill deletes subdivisions 2 and 3 from each of the old three eseape
seotions, since this conduet is proscribed by the bill’s broad
accessoryship provision (N § 20.00).

Harboring an escapee (0 §§ 210.20-210.25)

This erime, defined in two degrees, appears in the old bill as
a substantial restatement of existing Penal Law § 1698, This
erime is omitted in the new bill since the act of ‘‘harboring an
eseapee’’ is adequately proseribed by the new ‘‘hindering prose-
ention’’ provisions (N §§ 205.50-205.65),

Hindering prosecution (N §§ 205.50-205.65; O §§ 120.00-120.20)

This crime ig treated in the old bill as an accessorisl offense
(O Axt. 120 ““Accessory after the fact”), In the new bill it is
dealt with as a substantive offense, in three degrees. The conduct
proseribed is somewhat similar to that in the old bill (compare
N § 205.50 with O § 120.00). Theve are two significant changes.
Under the old bill the actor was reguived to know or believe that
the fugitive had committed the specific crime which he had in
faet committed, Under the new bill it is enough, insofar as the
two lower degrees are concerned, that the aetor know or believe
that the fugitive is being sought by law enforcement officials for
the commission of some erime, Under the new bill, the offense of
hindering prosecutions in the case of misdemeanors is eliminated.
This s similar to existing Penal Law § 2.

Ariicle 310 (formerly Art. 215): Perjury and related offenses

The only substantial change in this artiele consists of the
elimination of “‘subornation of perjury,’”” a crime defined in the
exigting Penal Law (§§ 1682, 1632-a) which the old bill earries
over and presents in three degrees (O §§ 215.55, 215.60, 215.65).

Since one who suborns ov proeures another to commit perjury
is, by virtue of principles of accessovial liability, guilty of the
actual perjury committed, the erime of “‘subornation’’ is largely
superfluous, Its only utility under existing law lies in a case where
the person solicited refuses or fails for one reason or another to
commit the suggested perjury, Here, the nnsuceessful importuuner,
while not guilty of perjury nor, ordinarily, of attempted perjnry
(though possibly of conspivacy}, is goilty of albempled ““sub-
ornation of perjury.”

The fact that such cases wounld be prosecntable under the pro-
posed Penal Law as “eriminal solicitation” (N §§ 100.00, 100.05)«
an offense not included in the existing Penal Law—deprives the
gubornation crime of its solitary and lmited function and die-
tates its omission,

45

Article 215 (formerly Art, 220): Other (;?OIISGS relating to judicial
and other proceedings

The only changes in this article worthy of mention are the
upgrading of the crimes of “*Criminal contempt” and “Criminal
contempt of the legislature’’ from class B to class A misdemeanors
(N §§ 21550, 215.60; O §§ 220.50, 220.60),

Title M: Offenses Against Public Health and Morals
Article 220 (formerly Art. 225): Duangerous drug offenses

Article 166 of the existing Penal Law, entitled ‘‘ Publie Health,*
containg thirty-one sections, most of which deal with drugs, labeling,
ete., and are of a highly speeialized and regulatory nature (exist-
ing P. 11 §§ 1740-1764), The old bill omits some of these sections,
proposes the transfor of most of the others to the Public Health
Liaw, Agrienlture and Markets Law and Bdueation Law, and vetains
or earries over in a revised form only the principsl sections deal-
ing with narvcoties (existing P, T. §§ 1751, 1761-a)., 'These are
collated in the old bill in an article entitled ““Nareotios offenses"
(O Axt, 225, §§ 225.00-225.30).

Upon the recommendations of prosecutors and police, the erimi-
nal portions of three sections slated for transfer to the Publie
Health Liaw are, in the new bill, returned to the Penal Law in a
revised form. These are the seetions making it a misdemeanor
to sell or possess barbiturate drugs (existing P. L. § 1747-b), the
drug known as ‘‘amphetamine’” (id., § 1747-¢) and hypodermie
syringes and needles (id., § 1747-d). '

‘The hypodermic needle crime (oxisting P. L. §1747-d) is merely
added to the new article in the form of an individual statute
eouched in simplified language (N § 220.45). The “‘barbiturate’’
and “amphetamine”’ crimes, however, are not defined in individual
statutes but are woven into the new schome of ‘“Dangerous drug
offenses,”” which is the altered label of the new artisle (N Art. 220;
formerly Art. 225, entitled *‘Nareotics offenses’’).

The immovations of the new scheme commence with certain
changes in the *‘ definitions’’ section (N § 220.00; O § 925.00). The
terms ‘‘barbiturate’’ and “amphetamine,’ in addition to *‘nar.
eptie drug,’’ arve there defined, followed by a definition of ¢ ‘danger-
ous drug,’’ which “means any narcotic drug, barbiturate or
amphetamine’” (N § 220.00{1~4]). The ‘oriminal possession’’ and
“eriminally selling’’ degree crimes, formerly Limited to narcoties
(O §§ 225,05-225.15, 225.25, 225.80), are then expanded to cover
possession and sale of any “‘dangerous drug’’ (N §§ 220.05-
220.20, 220.80-220.40).

The “‘possession’’ vrimes arve presented in four degrees instead
of the three found in the old article. The two highest degrees doal
solely with narcotics and are precisely the same in substance and
penalty as thoxe of the old article (compare N $8 920,15, 220.20
with O §§ 225,10, 225.15), The lowest or fourth degree offense—
the misdemeanor addict crime covering possession of any quantity
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of u **dangerous drag’ (N § 220.05)—corresponds to the old
third degree seetion (O § 225.05), the only difference being that
possession of bavbiturates and amphetamine as well as of narcoties
is included within its proseription,

The new third degree offense, covering possession of ‘'a danger-
ous drug with intent to sell’’ (N § 220,10}, has no ecounterpart in
the old artiele. Its wain application is nmot to narcoties—pos.
session of nareoties with intent to sell is still a second degree offense
of class D felony status (N § 220.15)~-but to barbiturates and
amphetamine. The vet result of this new section it to make
possession of barbiturates or amphetamine ‘‘with intent to sell”
a class B felony (N § 220.10) instead of a misdemeanor as it
ordinarily is wnder the existing Penal Law (§§ 1747-b, 1747-¢).

The same technique has been employed with wvespeet to the
“gelling’’ crimes, whieh are defined in three degrees in the new
“dangerous drug’’ artiele instead of in the two degrees of the
old “‘narcoties’’ article. Again, the two highest degrees pertain
only to nareotics and are identical in substance and penalty with
the old “‘selling’’ sections (compare N §§ 220.35, 220.40 with
0 §§ 225.25, 225.80). And again the new third degree seotion
applies mainly to barbiturates and smphetamine. The effect of the
Tatter section is to vaise the existing Penal Law’s misdemeanor
penalties for these “selling’’ offenses (existing I T.. §§ 1747,
1747-¢) to class D felony grade (N § 220.30).

One of the over-all ndvantages of the new “‘dangerous drug”
sehemne, it may be observed, is its flexibility with respect to future
legislation. Tinder the existing Penal Law patfern, a new penal
statute has to be enncted every time a new drug (sueh as barbitu-
rates or amphetamine) deemed *‘dangerous™ {o health appears on
the scene. Under the new proposed article, possession and sale of
a new drug ean be brought within the criminal orbit by the simple
process of expanding the definition of the term “dangerous drag '’
to inclnde the new contraband item (N § 220.00{4]).

Article 225 (formerly Art. 230): Gambling offenses

The significant changes in this article relate to the erime of
“possession of gambling records,’’ which, as defined, ave lhnited
to records and instruments used in the operation of (a) book-
making enterprises and (b) Jottery and policy schemes (N §§ 226.15,
995,207 O § 230.18). The new article divides the offense into two
degrees, the higher of which is a class B felony (N § 225.20) and
the lower of which is—like the single, degreeless crime of the old
artiele (O § 280.15)—n class A misdemeanor (N § 225,15},

With vespeet to the basic wisdemeanor offense, the new {seeond
Aegren) seetion, wnlike the old degreeless seetion (0 § 230.,16),
frents hookmaking reeovds, on the ene hand, and lotlery and poliey
pocords on the other, in two sepurate subdivisions (N § 223.15).
The greatest substaniive ¢hange heve coveerns possession of boek-
making recovds.
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In the ol avticle, a “bookmaking vecord™ is defined, mueh
as iy the existing Penal Law (§ 086-b), ay » vecord or instra.
ment “made by a person engaged in bookmaking activity™ and
in effeet «:'qnstiiming a reeord of his business wagors (O § 230.00
[11]). With that definition, the crime of ** possession of Qﬂmblinw
records’™ ay applied to **bookmaking records” has little or o
utility, for if the proseention can prove, as it must, that the defend-
ant was “‘a person engaged in bookmaking activity (O § 230.00
{11} ),_ it can also prove him guilty of the basie erime of ¥ promoting
gambling’’ (N § 225.05; O § 280.05) and dees not need the “re(?-
ords’” offense. '

In view of that factor, the new article abandons the old defini-
tion of a ‘‘bookmaking record” (O § 280.00{11]). This phase of
‘t‘he possession offense is no lenger defined in ferms of a record
made by"’ & bookmaker but in terms of a record ““of a kind com-
mounly used in the operation or promotion of a bookmaking scheme
m"?)l‘rel‘})l‘lse” (N § 22515011y, c

‘.l.hg same type of phraseology is used in the second subdivision
0? this section, relating to lottery and policy records (N § 225.15
gzv,l ). and also in both subdivisions of the first degree seetfon
(N § 225.20). Sinee the vequirements of proof ave thus relaxed to
a showing that the records possessed are of “‘a kind wuul‘n!olnlv
nsed in’’ bookmaking, lottery and policy enterprises, a **defense’’
section iy added for the protection of defendants who, ﬁiough
possessing such contraband, might be able to demonstrate innoeent
intent or motives, This seetion renders it a defense to any Pprose-
cution for possession of gambling records that, ““in fact,’’ ilw
records possessed were neither used nor intended to be used for
th?‘nldmated eriminal purposes (N § 225.23). .

The new first degree section raises the erime to a class I8 felony
when the records possessed ave of a kind that persuasively d;»pict
the possessor as a substantial bookmaking, lottery or puiie'v o;iei'a;
tor (N § 225.20); in short, bookmaking records reflecting *“more
than five bets totaling more than five thousand dollars’’ v(-i(li
subd, 1), or lottery or policy records reflecting “‘move than five
hundred plays ov chanees’ (id., snbd. 2), )

Article 230 (formerly Art. 235): Prostitution offenses

i ¢ Most 1 I 4 A ' # LS h

1 $:1 ost l“‘ wrtant ('han"’e in l-hlﬂ #Y (1(’»](3 18 thP a(l(‘!}i won Ui a

Hew gxtense I’ % D08 « ’ ‘
tf’ H J }’lt’f)n‘/lng 7 ])lo‘):it“t(

Patronizing a prostitute (N § 23005}

”.[n subiianae; ihis} section makes it a violation for a person to
e or attempd to hire a prostitute or anvone els ; i
B ¢ s 3 se t gage v
xm'n‘mi conduet with hinm, 0 enaase T
‘ .l.’!:ough not presently an offense in New York, sueh “patroniz-
{x1g conducet is proscribed in various forms by the penal codes of
??;eltgl other JEI}.’!Sd)(!?IO!lS, including the vecently revised codes of
U inois and Wisconsin and it is inelnded as an offense in the
Ameriean Law Institute’s Model Penal Code ( § 251.1[5}) '

.
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At the publie hearings held by the Commission with respect to
the proposed Penal Liaw, and in conferences and correspondence
with the Commission and its staff, a number of persons and organi-
sations have strongly urged the inclusion of a “patronizing’’
offense. The reasons most vigorously advanced are: (1) that
eriminal sanctions against the patron as well as the prostitute
should aid in the curtailment of prostitution; and (2) that to
penalize the prostitute and exempt the equally cnlpable patron is
inherently unjust.

After consideration of these contentions, the Commission decided
to include the mdicated patronizing offense in the new bill (N $
930,05) as a proper covollary to ‘‘prostitution”’ (N § 230.00).

Tollowing these two sections, it may be abserved, a “‘no defense’’
provision has been added (N § 230.10): this makes it perfectly
clear that both the “prostitution’’ and the *‘patronizing’’ offenses
apply not only to the usual situation where & female ig hired by a
male, but also to those where a male is hired by a male, a female
by a female, and male by a female.

Promoting prostitution (N §§ 230.20-230.30; O §§ 235.10-338.80)

Tach of the three sections defining the three degrees of the erime
of “‘promoting prostitution’’ has been changed in ong respeet.

The third and lowest degree, constituting the basie crime, has
been downgraded from a class H felony to a class A misdemeanoy
(N § 230.20; O § 235.10).

The second degree offense, & class D felony, has been somewhat
expanded. The old seetion predicates seeond degree ligbility only
when the promotional eonduct involves advancement or exploitation
of prostitution activity by two or move prostitutes (O § 285.15).
The new section adds an alternative aggravating factor: advance-
ment or esploitation of prostitution ‘‘of a person less than nine-
teen years old”’ (N § 230.25),

First degree liability under the old seetion (a class ¢ falony)
is based upon either (1) compulsion of prostitution by force or
intimidation or (2) advancement or exploitation of progtitution
iof o person less than seventeen yeavs old”’ (O § 285.20. The new
section changes the latter by lowering the age of the exploited
prostitute to ‘‘less than sixteen years old? (N § 230.30{2]).

The result of these ‘‘age’’ changes is to raise the exploitation
of seventeen and eighteen-year-olds from a third degree to a second
degree offense; to lower the exploitation of a sixteen-year-old fromn
the fivst to the second degree; and to limit the first degree sanction
in this respect to the exploitation of fifteen~-year-olds and under.

Article 235 (formerly Art, 240) ;: Obscenity and reluated offenses

The only snbstantive change in this article is the elimination of
s provision making it an “‘affirmative dafense’’ 1o an obscenity
prosecution ‘‘that the persons to whom allegediy obseene material
was disseminated were personal associates of the defendant and
that such dissemination was not commereial in character’” (N §
235.15; O § 240.15{2]).
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Title Nt Offenses Against Public Order, Public Sensibilities and the
Right to Privacy

This **Title”” has undergone substantial chan
" b : k - nge. Lmbeled
“Offenses Against Public Order’’ in the old bill, it included three
articles;
Art. 245: Riot, nunlawful assembly and criminal anarchy.
Art. 2507 Disorderly conduet, havassment and related offenses.
Arxt, 256 Offenses againgt privacy of communieations.

‘With the re-labeling of the Title (Title N) in the new bill
g‘ g%fe;)selg g\gaix;xs; gublie,l(){*dder, Public Bensibilities and the
ight to Privacy’’), the included articles have b pe-gty i
and re-labeled, as follows : ® been xestructured

Art. 240: Offenses against public order,
Art. 245: Offenses against public sensibilities.
Axrt. 250: Offenses against the right to privacy.

Article 240: Offenses aguinst public order

This article ineludes most of the offenses contained i Arvst
‘ ¢ ‘ anses 1t n tl P
two artieles of Title N of the old bill (6 Arts. 245,250). 1o fest

Riot (N § 240.05; O § 245.00) and
Unlowful assembly (N § 240.10; O § 345.05)

The old “riot’’ section defines that crime largely in terms of
three or more persons engaging in “‘disordsrly conduet” with
intent to commit a erime or erimes of violence (O § 245.00) The
new section materially reformulates thiz definition. Seek%ng 1o
express the popular conception of “‘riot,’’ it defines the erime in
terms of fiue or more persons wrongfully engaging in “Sumultnons
and wiolent conduef and thereby intentionally or recklessly’’ caus-
ing or ereating‘‘a grave visk of causing public alarm’’ (N $ 240.08)

_The crime of “‘unlawful assembly,’’ which is defined in i)ot}i
pllls in terms of assembling for the purpose of committing riot
is ehanged in the new bill to conform to the new “‘riot’’ i‘eq\‘xirez
ment of five or more rather than three or more persons; in short
thg defendant must assemble with ‘“four or more other ppr;aons’;
(N § 240.10) rather than with ‘‘fwe or move™ (O § 245.05') ,

Disorderly conduct (N § 240.20; 0 § 250.05)

' The ‘?ld section contains eight subdivisions enumerating eight
types of conduet which, when perfomed with the mens req speeified
}E\x thef ;z;reambl;a,lam\stltnte “disorderly conduct” (0O § 250.05)
Two of these subdivisions are eliminaled in th in a e
. S arg ¢ 3 > t©1ew 3

T of these w bill and a new

Elnmrnatid ave the subdivisions velating to indecent exposure
(O § 250.05[4]) and cirenlation of false fire alarms, bomb scares
ete. (d,{7]), each of which is newly defined as an individual
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offense of higher grade than disorderly conduct and, in that form,
shifted to another spot (N §§ 245.00, 240.50{1]).

The newly added subdivision brings into the disorderly conduet
ambit one who, with the indieated mens req, *‘obstructs vehieular
or pedestrian traffic”’ (N § 240.20[5]).

Harassmont (N § 240.85; O § 250.10) aend
Aggravated harassment (N § 240.30)

Seven of the eleven subdivisions of the old *‘harassment’’ statute
(N § 240.25), defining various forms of that offense, have heon
extracted. One of these, involving annoying ‘‘taunts or chal-
lenges’’ (O § 250,10[1]), has simply been abandoned because of
triviality. Conversely, the other six (id, [4, 6, 7, 8, 9, 10]) are
deemed to proscribe conduct too serious for “‘harassment’s’’ limited
penalty (a violation) and have been redefined as individual offenses
of higher grade and placed in other locations in this bill,

The old indecent exposure subdivision (O § 250.10{4]), for
example, like its old *‘disordexly conduct’® counterpari (O § 250,05
f4]) ; I8 now covered by a new ““public lowdness’ offense, a class
B misdemeanor (N § 245.00).

The “jostling” and confidence game subdivisions (0 § 250.10
[8, 7]} are removed and defined as separate offenses of a class A
misdemeanor grade in the article entitled **Other offenses relating
to theft’’ (N Art. 165, §§ 165.25, 165.30; see comment upon Axt.
165, supra).

The two subdivisions dealing with threatening, alarming and
annoying communications and télephone ealls (O § 250.10{8, 9])
are extracted and relocated in an immediately ensuing section
defining & new offense of “‘aggravated havassment,” a class A
misdemeanor (N § 240.30),

The subdivision proseribing false reports to law enforcement
guthorities of erimes and other incidents (O § 250.10 [10]) is
removed and incerporated ag one phase of a new class B misde-
meanor offense entitled ‘‘IPalsely reporting an ineident’’ (N §
240.50 [3]), which also includes the aformentioned false fire alarm
and bomb scare provision transplanted from the old disorderly
conduet provision (0 § 250,05 [7]) and another offense of similar
charseter (N § 240.50 [1, 2]).

One new subdivigion hag been added to the ‘‘harassment’’ seo-
tion, covering repeated commission of *‘scts which alarm or seri-
ously avmoy , . . [another] person and which serve no legitimate
purpose’” (N § 240,25 [5}). 'This provision, like its cabehall
counterpart in the disorderly conduct section (N § 240.20 [7]),
is deemed necessary because of the impossibility of compiling a
comprehensive list of the numerons specific kinds of conduct logic-
ally falling within the proseriptions of the “harassment” offense,

Ariicle 245: Offenses against public sensibilities

This new artiele of restroctured Title N inclpdes t;]gree offenses:
(1) “‘publie lowdness'’ (N § 245.00), o new orime which, however,
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mersly provides a higher penalty (class B m.i.sr}{}mezmor) far
indecent exposure conduct formerly proscribed as ‘‘disorderly con-
duet’? and. ‘‘harassment’ (0 §§ 250.05 [4], 250,10 [4]); (2) the
old bill’s “offensive exhibition’” (O § 250330, N § 245.05) 3 and
(8) a revised version of the “‘eruelty to animals’ offense (O §
250.85; N §§ 245.10-245.20), .

Largely by means of a new “definitions’’ seetion (N § 245.10),
the last erime is defined in greater detail than in the old bill
(O § 250.35) with respect to the kinds of conduct which do or
may constitute ‘‘ecruelty to animals.”” Also, the new bill, unlike
the old one, expressly designates.the mens rea by requiring that
the mistrestment be committed ‘‘intentionally or reeklessly’’
(N § 245.18),

Ariicle 250 (formerly Ari. 255 with slightly different label):
Offenses against the right of privacy

This article has undergone a number of language changes as
well as minor changes of substance and structure, most of whieh
require no comment, . .

Among the substantive changes are: (1) restriction of the appli-
cation of the erime of “Tailure to report wiretapping,’’ to the
remisy telephone or telegraph corporadion, with employees and
representatives thereof excluded from the eriminal sanctions (com-
pare O § 255.15 with N § 250.15) ; and (2) limitation of the crime
of “tampering with private communications,’’ as it applies to
opening, reading and publicizing sealed documents, to letters and
other written comvmunicetions, with private papers and other non-
commundcation kinds of instraments excluded (compare O § 255.25
{1, 2] with N § 25025 [1, 2]).

One new offense has been added to the article. Tntitled ‘‘Unlaw-
fully obfaining communiestions information’ (N § 250.80), it
penalizes (as & class B misdemeanor) the unauthorized aequisition
from a telephone or telegraph corporation of information relating
to its wires, cables, terminalg, eto., and concerning reeords of com-
munications passing over is lines, This section is devived from
an existing Penal Law statute (P. L. § T43{2]) defining, inter
ulin, substantially the same offenses.

Article 260 (formerly Art. 265): Offenses reluting ro children
and incompetents

Endangering the welfare of a child; defense (N § 260.15)

This-gection has been added to provide an affirmative defense to
adherents of religions groups whieh rely on prayer for the treat-
ment of illness, if they are prosecuted for endangering the welfare
of a child by failing to provide medical treatment for him (see,
N § 265.10; O § 260.10). The provision is derived from existing
Penal Law § 295. Although, under the old biil such a situation
would probably be covered by the fact that the requisite culpable
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mental state would not be present, it was decided to state this
proposition poam\ ely rather than leave it to construction of the
statute,

Unlawfully dealing with o child (N § 260.20; O § 365.15)

New gubdivision 1 refers specifically to the kinds of places from
which an unaceompanied child is barred, rather than the broad
deseriptive phrase ‘‘place. of entertainment or amusement’’ used
in old subdivision 1.

‘Whereas, old subdivision 4 limited the proseribed eonduct to
selling aleoholic beverages to a child, the new subdivision 4 also
forbxds giving it to a child, This restmes the geope of forbidden
conduet to that of existing Penal Law § 484(8). Ilowever, to avoid
the possibility of prosecution of & parent who gives his own 17-year-
0ld child a glass of beer, the new subdivision specifically exeludes
& parent or guardian from the application of this provision,

Article 265 (formerly Art. 270): Firearms and other dangerous
Weapons

No changes have been made in this article.

Article 270 (formerly Art, 265): Other offenses reluting to public
safety

No changes bave been made in this article.

PART FOUR
{(formerly Part Three)

ADMINISTRATIVE PROVISIONS

A number of sections in Part Three of the old bill have not been
carvied over into the new bill.  Qld Axticle 400, seizure and destrue-
tion of gambling implements, will be dealt with in the revised Code
of Criminal Procedure. Old Article 430, dealing with gambling
contraets, has been transferved to the General Obligations Law.

APPENDIX A

TABLE 1

The left hand column of this table lists ench section of the 1965 propesed
revision, The right hand column showse the corvesponding section of the 1044
study bill vovering the same subjeet matier. The word “now” indirates that
there was no counterpart in the 1964 study bill,

Penal Law See, Pensd Law Seo. Pounl Law See. Penal Law Sae.
{1965 Ravision) {1964 Study Bil) {1965 Revision) {1954 Study B
100 100 3500 new
1.08 1.05 36.08 65,00
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30.00 60.09 80.00 40.00
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Ponal Law Ses, Penal Law Seo.
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TABLE 11

The 1eft hand column of this table lsta ench section of the 1864 study hill;
the right hand column shows the appropriste scction of the 1065 proposed
revision covering the sams subject matter. The word “emitted” indieates that
the partienlar seetion has not been inoluded in the 1966 proposed revision;
and the word “transferred” indientea that the partieniar section has heen
rveloented in the designated hody of lnw,
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30.40 70,40 in Cade Crim. Proe,

683

Penal Law Boc.
{1964 Study Bilh)

70.10
70.18
70.20
78.00
7508
75.10

75.15

100.00

110.00
110.05
110.10
110.15

115&3()51)
115.00(2)
118.05
115.10

125.10(3)

Penal. Law Sec,
{1965 Revision)
omitted; to be treated
in Code Crim. Proo.
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210.05(2)
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Art. 100

omitted; see, 20.00,
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230.25
230.30

235.00
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250.06(8
280.05(4

Penal Law See.
(1965 Revision)
220.10, 220.15(1)
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LETTER OF TRANSMITTAL

March 19, 1965

To: Hon. Nrsox A. Rocxerrirer, Governor of the State of Now
York:

The Legislature of the State of Now York:

Pursuant to the provisions of chapter 346 of the Laws of 1061
as amended by chapter 548 of the Laws of 1962, chapter 210 of the
Tiaws of 1963 and chapter 251 of the Laws of 1964, submitted here-
with is a special report by the Commission concerning its study and
recommendation with respect to capital punishment and the gues-
tion of whether it should be abolished or retained in the State of
New York. This report includes both a majority and a minority
statement, as well as a staff study on the subject prepared for the
Commission's use.

Rioxarp J. Barruser,

Chasrman
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COMMISSION RECOMMENDATION

At 8 meeting of the Commission held at the Btate Capitol on
March 19, 1865, the following resolution was offered by Commis-
gioner Kapelman:

Resolved, that the Commission recommend to the G-ovegnor and
to the Legislature that capital punishment in the State of New York
be abolished by appropriate legislation with an immediately effec-
tive date. . i .

Commissioner Jones offered the following substitute resolution:

Resolued, that the Commission posipone any rgepmm&udatim\ to
the Governor and to the Legislature on the abolition or retention
of capital punishment pending further study.

A vote was taken on the snbstitute resolution offered by Com-
missioner Jones, and this substitute resolution was defeated 8-4.

A vote was then taken on the resolution offered by Commissioner
Kapelman, and this resolution was adopted 8-4,
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STATEMENT OF THE MAJORITY OF THE COMMISSION

The question whether the Conumission should recommend the
abolition or the vetention of ecapital punishment in New York State
presents the gravest problem our commissions call on us to face.
As is the ease with most great issues in the field of law and govern-
ment, there are argwnuents on both sides of the question. Those
arguments are fairly marshaled in the Staff Study, which alse
fairly summarizes such information as there is to aid our judg-
ment. In the end, we are obliged to choose between competing
values on the basis of imperfect data and onr ehoice, on balance,
is to vote for recommending abolition,

Our vreasons are as follows:

First: The execution of the penalty of death calls inescapably
upon the agents of the State to perpetrate an act of supreme vio-
lence under eivenmstances of the greatest eruelty to the individua)
involved. Only the cleavest conviction that such aetion is essen-
tial to the public welfare possibly can justify a measure of this
kind. 'We see no basis for holding that convietion. The social
need for the grievous condemnation of the gravest crimes can be
met, as it is met in abolition states, without resort to barbarism of
this kind,

Second: The vetention of the death penalty has a seriously bane-
ful effect on the administration of eriminal justice. 'The very
fact that life is at stake introduces & morbid and sensational factor
in the tvial of the meeused and increases the danger that publie
sympathy will be avoused for the defendant, regardless of his
guilt of the crime charged, This morbid factor earries through
the period preceding execution, and public sentiment, which should
support the law and its administration, is often marshaled on the
other side,

Third: Some ervoneous convietions arve inevitable in the course
of the enforcement of the penal law and error somatimes cannot be
established until time has passed. Such errors cannot be corrected
after execution. An injustice of this kind destroys the moral force
of the entire penal law. The danger that sueh an injustice may
oveur adds weight to elaims of error in the trial, produees techni-
cal reversals on appesl and more than any other single factor
has produeed the endless protraction of post-convietion remedies
developed by the courts in recent yeavs. Cases that should and
would have moved swiftly to life sentence on a plea of guilty have
heen carrvied on for yeays.

Fourth: Bxpoerience has shown that the death penally cannot be
administered i the United Sintes with sven rough sgnality, Al
siates have fonnd it neeessary that the penally be one that is disere-
tonary with the court or jury; even if the sentence is impoued, the
Chiof Exeeutive nmst wrestle with demands for clemeney and

{89}
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clemency is often granted. The number of executions is, in con.
Sequence, extremely small. No one can be confident that there is
basis for a rational distinetion between the few cases where the
sentence is imposed and executed and the thousands of cases which
result in sentence of imprisonment, Bspecially in o matter of
life or death, equality is a prime constituent of Justice.

Fifth: The considerations we have stated would lead us to favor
abolition, whether or not the threat of death has a greater dster-
rent efficacy than the threat of long imprisonment. There may,
indeed, be cases in which such unique deterrent power has in fact
been exerted. Such data as we have carries assurance that this
factor has no major quantitative significance, Thers will be cruel
and, repulsive murders in New York whather the penalty of death
is abolished or retained. The important point is that their number
never will be greatly influenced by abolition. We may be confident,
therefore, that in proposing action that is right upon so many
%;rox]mds we ghall not jeopardize the safety of the people of New

ork.

Nicnonag Arras

Ricuaro J. Bawrugrr, Chairman
Jouxn I, Hucuss

Winzam KarErMaxw, Seeretary
Warrmay Knarp

Witiam B, MAnoNEY

Tworny N, Prewwrer, Viee-Chairman

Hursprr WrcHsLEn
March 19, 1965

MINORITY REPORT
of the

TEMPORARY STATE COMMISSION ON REVISION
of the

PENAL LAW and CRIMINAL CODE

CAPITAL PUNISHMENT

For ressons enumerated below, the undersigned members of the
Temporary State Commission on Bevision of the Penal Law and
Criminal Code do not join with the majority of the members of the
Commission in their recommendation that capital punishment be
entirely abolished in the Btate of New York at this time. 'The
undersigned recommend instead that the entire question continue
to receive careful consideration by the Commission, as well as by
the Legislature before whom various propossls aimed at outright
abolition of capital punishment are presently pending, and that
action be deferred until a wider eross-section and a fairer sampling
of public opinion on the matter can be obtained,

The undersigned particularly urge that final action on these

- proposals not be taken until there has been 8 more direct expres-

sion of the views and opinions of law enforcement groups and
agencies direetly concerned with the everyday problems of the
constant war against crime, upon whose shoulders, primarily, rests
the awesome burden of protecting sosiety against the rapacity of
eriminal conduct, and until the State has had further cxperience
with recent legislation affecting trials and procedures in eapital
cases, and until many of the other considerations referred to herein
have been more fully explored. It may well be that when these
views ave fully aired and this new experience fully evaluated, there
will be less precipitous haste in pressing for outright and imme-
diate abolition of eapital punishment. It may also develop that
upon fuller exposure as suggested herein, the undersigned may be
pe:rs;mded to the views now held by the majority of the Com-
mission,

The natuve of the issue before us is such as to encourage publie
expression by the abolitionists, many of whom find added boldness
as well as sanctuary in the obvious humanitarianism of the cause
which they espouse. At the same time, however, the issue is so
delicate as to discourage similar expression by so-called - reton-
tionists becanse of the fear that by so doing they may be publicly
characterized as less humanitavian in their views, or more callous,
or totally indifferent to human life, or possibly worse, With full

[y
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awareness of the possibility that this minority report may be thus
misconstraed, and awave -also that taking an appavently unpopu-
lar position on such an emotionally-charged issue as eapital pun-
ishment may have serious consequences For us in our lulure
professional fives, the undersigned nevertheless recommend  the
following considerations for further study and atteution by the
Commission, the Legislature and the Chief Executive.

Capital punishment is presently the law in this state with
respeet to erimes of murder committed under certain eireum-
stanees. In order to justily any proposed abandonment of that
law, propenents of abolition have the burden of showing that it
has failed or is totally undesivable as an instrament of punishment
in our penal system. ‘This they have failed to do. In an effort to
sustain their burden, abolitionists contend that:

{a) “Capital punishment does nof act as a deterrent to
erimes of murder’’ . .,

The deterrent effect of capital punishment is not suseeptible
of accurate measurement, certainly not in terms of statistics
treating of homicide rates in ecapital punishent juvisdictions.
To nrgue that homicides still occur in eapital punishment juris-
dictions, therefore capital punishment is not an effective deter-
vent, therefore it shonld be abolished, is to argue that armed
robberies or kidnappings still occur in jurisdictions that have
seveve penalties for these crimes, thevefore such penalties are
ineffective as detervents, therefore they too should be abolished.
The net result of earrying such faulty logic to its extreme would
be anarchy. The actual number of homicides that ave prevented
each yoar because of the fear of death on the part of the would-be
perpeftrators can be, at best, merely a matfer of surmise or con.
jeeture. We prefer to hold teo the existing view, in the absence
of any convineing showing to the contrary, that capital punish-
ment 45 a deterrent and that if & case is to be made st all against
capital punishment, it must be made on a basiz other than the
absence of any deterrent effect.

‘upital punishment is as harsh a punishment as murder is
heinoug a crime. Becanse wanton murder is so extremely morally
wrong, the punishment therefor must remain proportionately
extremely severe {o emphasize to other would-be murderers the
high outrage that society feels against the commission of such
crimes.  The same observations hold true for the epimes of
kidnapping committed under certain circumstances and treason
against the state. Conversely, any nnjustified lessening of the
severity of punishment for these erimes in appropriate situations
could he taken by the offenders and by others as an indiestion
that our soeciety ne longer regards such erimes as most heinous.
Tivery unpunished murder takes away something from the sanetity
of life and the security of man’s existence; the unwarranted
lessening of punishment, even in the most outrageous cases of
murder, accomplishes the same mischief,
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{b} *“‘Other forms of severs punishment for murder are
available which are not so inhumane, barbaric and morally
wrong, for example, life imprisonment.””, . ,

This eontention proceeds on the guestionable premise that it is
more humane, less barbaric and less morally wrong to imprison
a man for life than it is to kill him for the inexcusable, wnjusti-
flable and deliberate crime of taking another’s life, or for flagrant
acts of treason against the state. Whatever force or effeet this
contention may onee have had, has now been vitiated, if not
nuilified, by the faet that under our present penal system therve is
no longer any true sentence of *“life mmprigonment,” as that term
originally connoted, and persons serving such sentences arve now
eligible for parcle after time off for good hebavior the same as
they are for apy other erime. One can well imagine the eries of
““heresy’ that would be raised were we now to suggest that the
rule allowing parole on life sentences be abolished, if abolition of
capital punishment shonld presently prevail. Thus, were there
to be no room in our system for senfences uny more severe than
the presently wnderstood ‘‘life sentence,”” even for the most
bizarre and outrageously heinous erimes of murder, kidvapping,
and treason, there would, in time, be further erosion of the eon-
cept of the dignity of human life and a corresponding weakening
of faith in and respeet for the law on the part of the preponderant
majority of Jaw-abiding citizens. Human nature, being what
it s, must be nundevstood to demand, on oceasion, a reversion to
earlier penal concepts of retaliation, vengeanece, and the placation
of an outraged community, The experiences of other states that
have, over the years, abolished capital punishment and later
returned to it beeanse of the oceurrence of some particular murder
or other horrible erime, should serve as a significant warning to
New York that abolition should not be enteved upon either lightly
or on grounds that do not fally tak~ into account the frailties of
human nature, the complexities of the society and the disturbances
of the times in which we live in this state. and the exceptionally
outrageous sitnations that might justifiably warrant the death
penalty.

(e3 *"The death penalty, with its finality, is inconsistent
with the fallibility of the eriminal judicial process, which
oceasionally finds itself in errvor after an imnocent life has
been souffed ont, ', . .

In the same breath, abolitionists alse urze and ecite statistios to
prove that the death penalty has effectively been abandoned in this
state, as rvefleeted by the extremely small namber of executions
that have been earried out over the past several vears. This
civenmstanee obviously disproves the stated contention. The eited
statistivs provide vo basis for any weaningtul suppoert of the seave
raised by abolitionists that *‘inmoeent’ lives are being snuffed
ot in this state; vather, they emphasize that whatever mag e the
weaknesses or “fallibility’” of the eriminal jndicial provess i
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capital cases, the diligent attention given to such cases by the
Chief Exccutive, on his clemency reviews, has in fact prevented
many possible innocent lives from being “snuffed out.’”’ As long as
there remains in this state the present ample opportunity for
cautions judieial review, at both state and federal levels in
all capital cases, followed by exhaustive, humanitarian, non.
legal review by the Chief HExecutive, New Yorkers need have no
immediate fear that any ‘‘innocent’’ lives are in danger of
extinetion by the imagined inexorable crush of some imagined
heartless execution machinery.

(d) “In its actual operation in the United States, the
death penalty falls unequally on different segments of the
population, with discrimination occurring on the basis of
economic status, race and even sex.'. .

Prior to 1963, in this state, there was undoubtedly some
validity to this contention. The two-stage procedure in capital
eases, adopted in that year, was designed, among other things, to
ameliorate that condition or rather, to determine whether Juries,
given details of a defendant’s background and personal cireum-
stances, whieh hitherto they were not permitted to have unless a
defendant himself took the witness stand, would possibly react
more impartially and “humanely”’ in arrviving at their verdiets in
capital cases. The results to date have been quite revealing and
undoubtedly guite surprising to the abolitionists. Far from sup-
porting the opinion that the majority of citizens in this state
presently favor abolition, the results of the two-stage procedure so
far seem to indicate, on the eontrary, that the majority sentiment
may well be still in favor of retaining at least certain vestiges of
capital punishment to fit some of the real **hard’’ cases that come
before the courts day by day. The Commission and the Liegisla-
ture should make it their business to conduct further inquiries
along these lines before moving for abolition. Our two-stage
trial procedure in capital eases simply has not yet been given
& fair trial.

(e) “The sensationalism attending the trial of capital
cases disrupts the orderliness of normal judieial proceedings
and eggrts ungavory pressures and influences on courts and
juries.”’.

This sensationalism, it i% argned, comes about because of the
specter of the death-house and men going to the eleetrie chair.
Obviously the same sensationalism and alleged disruption could
well oceur in any case involving a bizarre murder, a ruthless
kidnapping or atrocious treason, even if the death penalty for
such erimes were abolished. This contention, therefors, is hardly
worthy of further serious comment. In the main, these have
been the contentions in support of abolition of capital punishment.
Ancillary arguments and amplifications have been treated in detail
in the staff report to the Commission soon to he made publie. We
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believe the above comments accompanying these contentions ra‘is.e
sufficient question ag to the timeliness of the movement for sholi-
tion at this session of the Legislature.

In addition to the foregoing observations, however, we would
urge, separately, these further considerations for future study and
atiention by the Commission as well as the legistative commitiees
thet are scheduled soon to conduct hearings on this serious subject:

—Abolition of capital punishment in the state at this time
wonld have greatest impact in the City of New York and similar
cosmopolitan centers, It is therefore unwise to legisliate in this
broad area without benefit of the opinions, based on practicsl
experience and the specific recommendations of law enforcement
officials, partienlaxly the New York City Police il;)gpa-r;mcnt, The
opinions of all other law enforcement personalities in the state
should also be expressly solicited and cavefully weighed before
any action is tgken, It is an extremely signifieant part of our
observations in this matter that despite the faet that sixty-three
persons testified at the publie hearings conducted by the Commis-
gion, only twe New York State law enforcement offleials appeared
in their official capacity, and they spoke against abolition. The
other three law enforcement personnlities that appeared were
either from outside jurisdictions or else were careful to emphasize
that they were speaking only for themselves, not for their respec-
tive organizations, regardless of the positions pro or com which
they took in the matter, At a time when, by all accounts, the state
is constantly losing ground in the war agsinst crime in the
streets, it would seem not only wise but absolutely necessary to
foous our concern not so much on the criminal who refuses to
resognize the sancitity of hwman life but on the law enforcement
offlelals whose duty it is to protect that life and on the overriding
question of the protection of soeiety itself,

- —New York was the last jurisdiction in the United States to
abolish the mandatory death penalty for certain types of murder.
Todsy, New York is simply one of forty-two jurisdictions in the
United States—the overwhelming majority—that maintain the
death penalty for some form of murder or other serious erimes.
There is more erime in the State of New York than anywhere else
in the world, The historical reasons and justifications that have
kept the death penalfy for certain crimes in this state to the
present time, should not be suddenly and semmarily invalidated or
nullified by untested and unproven claims of the humanitarianism
of other methods of punishment or the ineffectiveness of the old
ones. Nor should the Legislature be swayed by clever semantios
pretending to show that the state now has the burden of proving
0 the abolitionists that capital punishment is a deterrent {0 erime.
Rather, let the proponents of change show, by convineing and com-
pelling arguments, that such change is not only desirable for the
greater protection of the eriminal offender but in fact also neces.
sary for the greater protection of society. To date, no ghowing has
been made why New York must be among the first few states to
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abolish’capital punishment in its entirety. Rather, with its myriad

problems and complexities, with ity heterogeneous populations, and.

the marring effect upon outside statistios of its extreme variables
of backgrounds and eultures, all of which combine to make it the
most perplexing society on carth and render invalid all conipari-
sons and analogies with respect to other Jurisdietions, New York
should indeed be among the Jast to surrender to sueh ahange, so that
the statistics and experiences compiled eclsewhere can be more
properly assimilated and more validly interpreted in terms of
ariving at our own conelusions,

~—As referred to earlier, the two-stage procedure in capital cascs,
enacted in 1968, bas had too brief a life in this state for mny mean-
ingful conelusions to be drawn from it with respect to the effieacy
of eapital punishment. It may well be that the present system
already eontaing the nltimate solution to this question; for if it he
a fact, as the abolitionists contend, that majority sentiment in the
state is presently in favor of abolition, there would seem to be no
reason why this attitude wonld not soon show itself in the verdiets
of our trial juries. On the basis of experience under the two-stage
system to date, rabid retentionists could casily elatm that there is
enough proof that the contravy is true. We are not vabid reten-
tionists, We say merely that given more time, the truth, like
murder, will out. We will soon really know how the majority of
New Yorkers actually feel on this question. At the moment, we
see little or no validity or purpose in pushing for abolition if the
experience of other jurisdictions is likely to be repeated here and
if the pendulum is likely to swing the other way immediately upon
the heels of the next new atroeity. The majority seem to feel that
if this bo the possible case, then let it be; we prefer to feel that i
will be an awful price to have to pay for the nebulous good it will
allegedly accomplish,

~Jf the recommendations of the majority of this Commission
should be adopted at ths time, the Dogislaturs should give serious
consideration to the possibility of creating appropriate exceptions
to the rule against eapital punishment, tailored to fit the need for
such punishment in justifiable situations. Such a compromise has
found favor in certain other states and as far as we know the
experience in those states nnder sueh an arvangement has not been
unpleasant.  Perhaps, also, under the existing framework of nur
nresent two-stage procedure a similar statutory compromise gonld
be worked out whereby trial juries would be required {o recaive
more poiuted instructions to the offest that unless they snecifieally
vecommend the death poenalty, the sentence in appropriafe cases
even after the sceond stage will be life imprisonment,

Tn the same manner that the Chief Exeeutive can commute death
sentences, based on humanitarian considerations, the eonseiontinns
trial judee. undev the present two-stage system, can impose a sen-
tenee of life imprisonment at the end of the first stage and therohy
prevent possible misearriages of justice that way be nuwitiingly
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barpetrated by the trial jury—a circumstance ag to which we share
the great concern of the majority. Moreover, with ‘the new possi-
bility of a plea of guilty to first degree murder n appropriate
sitnations, it is extremely unlikely that sueh miscarriages will at
all oeenr. Thus, ample safeguards for the protection of the accused
now exist In capital cases. Further immediate haste in the same
direction seems unnecessary at this time,

—If the will of the majority of the Comumission should prevail
abt this time, the Legislature should give sevious consideration to
the repeal of present provisions in the law mandating the assign-
ment of private connsel in murder cases and the payment by the
eourt of counsel fees, now amounnting to $2,000 in each case. Once
the extreme penalty is removed from such cases, there wonld seem
to be no veason why payments of such counsel fees should continue
to be required. As a matter of faat, vetention of these provisions
in the face of abolition, would seem to provide unwitting basis for
attack against this humanitarian proposal on possible claims of
““pork barrel’’ legislation, and thus bring into gquestion the motives
of the conscientions supporters of the various proposals for aholi-
tion, :

—Similarly, adoption of the recommendations of the majority of
the Commission would seem to signal the end of the need for blue
ribbon jury panels in murder eases in the gtate, and the Legislature
would also have to give serious consideration to repeal of these pro-
visions in the law, Justification for the continued use of special
jury panels in the state has traditionally been defonded and upheld
in the courts on the ground that the exacting by the state of the
extreme penalty of death or the existence of other compeliing rea-
sons in a criminal case, required the close attention, at trial, of
Jurors whose minds and concerns are not normally subjeet to
annoyance, distraction, aud disruption by their being called away
from home, business or oceupation to perform jury duty. Repeal
of the denth penalty in murder cases wonld seem to obhviate the
need for continnation of this practice. The effect of these and many
other ramifieations of abolition, in our view, have not heen suffi-
ciently exploved,

~~The report of the staff to the Commission, relating to capital
punishment, indisates that there is some sapport for the view that
the threat of capital punishment does aet ag a deterrent to cer.
tain aspects of the present felony murder situations. The robber’s
frequent tactic of arming himsell only with a toy pistol or embark-
ing on such a erime with no weapon at all, has frequently been
adverted to at trial as an indication that the defendant had no
actual intention to kill or even to inflict any degree of bodily harm.
Trequently, this circumstance has prevented an armed robbery or
burelary from developing into a homicide, partieularly where the
vietim offers resistance to the perpetrated assault. Removal of the
threat of the death penally in such cases may well signal the end
of this “eonsiderate vestraint’® on the part of wonld-be vrohhers.
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burglars and other felons, who might hereafter see nothing aggra-
vating in the fact of arming themselves with loaded weapons and a
willingness to use them in the commission of such arimes.

~—Finally, the undersigned offer this thought for eonsideration.
In our society, erime is generally punished not so much as an offense
against morality but as prejudicial to society itself. The greater
the affront to soclety, the wider ghould be the disparity between
the senfences imposed for such crimes and those meted out for
lessor offenses. The mnsture and complex makeup of our pepula-
tion, the ugly moods and attitudes which now appear to prevail
among varying ethnic and social groups in this state, the boldness
with which atrocious erimes are committed, with less and less effort
at concealment, the frequently appalling lack of vegard for the
vights and sensitivities of others, make it entirely possible that
movement toward abolition of eapital punishment in the stale at
this time may be taken by the lawless masses as a signal for even
further outbreaks of lawlessness——despite what statistics in other
Jjurisdictions tend to show., New York is different enough from
other jurisdictions to warrant meking our approach to this prob-
lem radically different from others.

It is refreshing to consider that there are those among us who
becanse they themselves ave incapable of great crimes are often
backward to auspect it in others,

Raymonp €. Bararra

Joux J. Conway, Jr.

Howarp A. Jownes

Jutaus VOLRER
March 19, 1965

STATE OF NEW YORK

TEMPORARY COMMISSION ON REVISION OF THE
PENAL LAW AND CRIMINAL CODE

155 Leonard Street
New York, New York 10013

STAFF STUDY RESPECTING CAPITAL PUNISHMENT

Introduction

The enabling act of 1961 which ereated this Commission man-
dated it to revise the Penal Law and the Code of Criminal Proce-
dure and, in o doing, to direct itsell *“more specifically’’ to certain
designated areas of the eriminal law. One of these specified areas
appesrs in a direction:

““to resppraise, in the light of current knowledge and thinking,
existing substantive provisions relating to sentencing, the
imposing of penalties and the theory of punishment relating
to arime,

Thig, the Commission has dome. The principal results of that
reappraisal are to be found in a new or materially reviged sentenc.
ing structure, appearing as an integral part of the Proposed Ponal
Law submitted by the Commission to the 1964 Legislature as a
study bill and to the 1965 Legislatnre as a bill for passage.

There is, of conrse, no phase of the seniencing and punishment
fleld more important than that relating {o the desth penalty and
to the controversial issne of whether it should be sbolished. Its
importance is such that many states have seen fit to establish legis-
lative committees or commissions on capifal punishment with the
exclusive functions of making studies of and recommendations upon
that subject.

Though not a commission on capital punishment, this Commis.
sion has always deemed the death penalty question a cardinal issue
which must be confronted in its revisional study of the sentensing
and punishment area, Becanse of the significance and the highly
controversial character of this problem, the Commission, at an
early stage, decided to treat it individually rather than as one of
many matters involved in its general revision work on the Penal
Law. Thus, as with reformulation of the insanity defense, it has
been studied separately from the main project.

The Commission began its consideration of the eapital punish.
ment issue early in 1862, Tu November and December of that year,
it held public hearings on the subjeet in Albany, Rochestar and
New York City, During the four davs of those hoarings, 63 per-
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sons, some representing interested groups and organizations and
some expressing purely personal views, appeared and testified,

In the course of its ensuing study, the Commisgion felt that
vesolution of the capital punishment issue, both in terms of its own
collective opinion and, moere importantly, in terms of ultimate legis-
lative action, might coneceivably be remote, The Commission mem-
bers also were of the opinien that, wholly apart from the guestion
and possibility of eventual abelition, there were certain flagrant
defects in the then existing law governing imposition of the death
penalty. Chief among these, it was believed, were the mandatory
feature of the death sentence as applied to certain kinds of murder
{New York being the only American jurisdiction with a mandatory
penalty) ; inadeguate procedural machinery for proper jury deter-
mination of the penalty issue in those cases where a jury recom-
mendation was authorized: and the fact that the jury’s recom.
mendation was not binding upon the court.

Aeccordingly, at the 1963 legislative session, the Commission sub-
mitted legislation designed to cure these apparent flaws, In iis
principal features, the bill (1) completely eliminated the manda-
tory death feature and authorized a jury recommendation of life
imprisonment in any first degree murder ease; (2) made the jury’s
recommendation binding on the conrft; (8) permitted a plea of
guilty, under certain circumstances, to a first degree murder charge,
with a sentence of life imprisonment; and (4) provided a “‘two-
stage’’ trial proeedure, comparable to those employed in Clalifornia
and Pennsylvania, entailing jury consideration and defermination
of the guilt issue and the punishment issue separately Trom one
another.

These amendnients were passed by the Legislature and became law
on July 1, 1963, The Commission has, of course, been observing
with great intevest the operation of these procedural and sentencing
innovations, although they have been in effect for too brief a period
to permit any sound conelusions concerning their impact.

The primary purpose of this report is to summarize the arguments
for and against eapital punishment, in the setting of its backeround
and legislative history, in order o provide members of this Com-
mission with information which they may deem necessary for a
sound determination of the issue,

1. Background and Legislative History of Capital Punishment

In virtually every nation, manifold kinds of wrongdeing of both
a public and private nature are regarded ag evimes against the state
and ave punishable by the state. Tn the eavly phases of adoption
and pursuit of that philosophy and policy, governmental punish.
ment was deemed purely vetvibutive in natuve and purpose. The
main theust was retaliation, vengesnce and placation of the out-
vaged community, and the almost axiomatie thinking {that the
eriminal simply deserves to be punished,

.

a1

A. England and the world in general

The vengeful character of the state's retribution prior to the
ecighteenth century manifested itself in cruel forms of corporal
punishment and in indiscriminate imposition of the death penalty
for hosts of erimes ranging from murder down to petty Chefts and
other minor offenses. In eighteenth century England, for example,
three hundred erimes were punishable by death, i

During the eighteenth century, however, Buropean thought in
this area began to awaken, to analyze the purpose of punishment
and to conelude that detervence to crime and protection of the com-
munity are more cogent considerations than retribution. This
re-cvaluation initiated movements of progressive curtailment of
capital punishment in many nations.

Thus, England’s three hundred capital offenses of the sighteenth
century were, by 1861, reduced to four: murder, treason, piracy
and setting fire to a dockyard or arsenal, And of these, murder
is the ounly one for which the death penalty has been imposed in
peace time, In the ensning hundred years, moreover, sentences and
executions for murder were greatly reduced through prolific com-
mutation and—Dby virbue of the Homieide Aect of 1857—$hrough
subdivision of murder into nwmerous classifications some of whish
do not carry the death penalty. By 1961, death sentences in Eng-
land and Wales had fallen to six and exeeuttons to four and in
the current year of 1965, the House of Commons appears to be on
the verge of promulgating legiglation which may well vesult in com-
plete abolition.

‘While England has not yet abolished capital punishment, thirty
other nations have done go over the last century and still others
have in effect achieved the same result by total disuse of the death
penalty. The abolition nations inelude most of those in western
Burope (though not France, England, the Irish Republic or Spain)
and most of those in South and Central America, Capital punish-
ment still prevails in most of Africa, Asia, eastern BEurope and
Australia, as well as in Canada.

B, The United States

The history of capital punishment in the United States roughly
parallels that of ¥ngland and many other nations with respect to
trends and directions: promisenous smployment of the death pen-
alty in colonial times; drastic limitation, commencing early in the
nineteenth century, of the number of capifal offenses; and, in gen-
eral, progressive reduction of eapital punishment enulminating in a
modern period in which the number of executions greatly dwindled.?

American federalism, as distinguished from the centralized gov-
eranmental structure of most other nations, has, of course, prodneced

1 8ee Royal Commission on (}a.%)ita! Punishment, 1959-1958 Report, CMD.
No, 8032, af 208-301 (1863) 3 Criminal Statistics, England and Wales, Ses'y
of State Reports to Parliement (1960-1001),

*8es Appendix A, Table 1, infra,
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considerable divergence within the United Btates itself, Abolition
may be said to have first appeaved ofticially in 1846 when Michigan
eliminated the death penalty for all crimes except treason, for
which i has never been imposed,  In addition to Michigan and two
other statex which also accord bul token vr nomiual vecognition
thereto, seven of the fifty states, plus Puerto Rico and the Virgin
Islands, have totally abolished the death penalty over the past one
hundred and twelve years, beginning with Wisconsin in 1853 and
goncluding with Oregon in 1964 and lowa in 1968. At least four
other states cwrrently are giving sevious considevation to the aboli-
tion issue. Ten others, it may be noted, have at various stages
abolished or in effect sholished capital punishment only to restove
it, usually within g relatively short timed

The other side of the eoin discloses that forty-twe jurisdictions
(including the Federal Government and the Distriet of Colmnbia)
eurrently authorize ecapital punishment for, collectively, about
thirty different offenses, These harsh figures, however, are tem.
pered by three factors,

In the first place, despite the thirty odd capital offenses, death
penalty legislation is largely concentrated in murder, which iz a
capital offense in all forty-two jurisdictions, kidnapping (in thirty-
seven jurisdictions) and treason {in twenty-gix). I'rom there the
list taily off with rape (twenty) and seldom prosecuted erimes such
as dueling (eighteen), train-wrecking (fifteen), and the like. From
1980 to 1962, only seven of the erinies on the Hst vesulied in exeen-
tions, with the emphasis, of course, npon murder, whieh led {o
executiong in all forty-four *feapital”” jurisdietions of that period,
The only other significant crimes in this respeet were rape, which
was capitally punished in nineteen juvisdictions, kidnapping
{seven) and armed robbery (seven).?

Secondly, it is to be observed that, while the specified crimes
earry or guthorize eapital punishment, they do not requive it, TIn
every capifal punishment jurisdietion, diseretion is lodged with
the court or the jury, or both, to impose either the death pennlty
or a term of imprisonment, The last jurisdietion to abandon the
mandetory death penalty was New York, which vequired .it for
premeditated murder but changed to a permissive vule in 1963 by
virtue of legisiation sponsored by this Commission,®

Finally, whatever be the legislative scope of capital punishment,
tmposition thereof has emphatically and progressively decreaged in
the Tnited States over the past two decades. Statisties covering a
thirty-three year period from 1930 through 1962 reveal a **high’’
of one hundred and ninetv-nine exeentions in 1935 and a relent.
less if oecasionally wavering downward tvend to a ““low’’ of twenty-
one in 19639 ‘

*Zes Appendix A, Table 8, énfre.

+Bee MeCnfferty, Major Trends in the Uss of Capital Punishment, 25 Fed.
Prob. 15, 16-17 (1861).

5N, Y. Bess. Laws 1063, ch, 994,

¢ See Appendix A, Table 1, infra; N, ¥, Thues, at 10 T (Teh, 28, 18446),
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While probably indicating an increasing legislative, judieial and
executive distaste for the death penalty, these figures do not
necessarily indicate that the American public generally favors
abolition thereof. A Gallup poll taken in 1953 shows 68 per cent
favoring capital punishment and 25 per cent opposed (7 per cent
not responding).t The results of a guite recent Gallup poll,
however, were 45 per cent in favor and 48 per cent opposed (12
per cent not responding).® Assuming these polls to be a valid
refiection of American sentiment, one would have to conclude that,
currently, the population is about equally divided on the subject
but that there iz a marked trend in the direetion of abolition,

. New York State

The legislative history of eapital punishment in New York State
follows the Anglo-American theme, Its indisoriminate use in the
seventeenth century and its status among the colonial brutalities
is aptly illustrated by an “Ordinsnce of New Netherlands”
promulgated in 1655, commanding the popnlace:

““ .. not to strip any (Gardens, sowed or planted Lands of
Posts, Rails, Clapboards or other Pences, on pain, if any one
be discovered to have taken them away, in whele or in part,
that he who will be found first to have viclated this law,
shall be whipped and branded; and for the second offence,
punished with the halter until Death ensue, . ..”

Rignificant curtailment of the appalling list of capital offenses
appears to have commenced in 1788 when they were restricted to
murder, treason, rape, buggery, burglary, larceny from a ehureh,
arson, mayhem, and certain kinds of forgery and counterfeiting.?
In 1796, the list was shavply reduced to two: murder and treason ;1¢
and, in 1818, burning of an inhabifed dwelling, later known as
arson in the flvst degree, was added?

During the next ffty yeavs, the list of eapital crimes remained
small and fairly constant. In 1862, murder—which had been
expanded by definition to include felony murder and killing by
% depraved kind of reeklessness—wag divided into two degrees
with only the first degree carvying the death penalty, and arson
wag dropped from the eapital category.!? This left only fivst degree
murder and treason, which remained the sole capital offenses until
1833, when kidnapping was added

It is interesting to note that, during most of the mid-nineteenth
cenfury pexiod when the nnmber of capital arimes was being
dreastically reduced, sentiment in favor of complete abolition was
forming and gaining strength, Between 1832 and 1860, no less than

TRee NUYL Times, ol 10 B {Teh, 28, 1085,
* thid,

N, ¥, Bess, Taws 1788, ch, 87,

"N, Y, Sess. Laws 1706, ch, 80,

N, Y, Hess, Laws 1813, ch, 28.

BN, Y, Hess. Laws 1862, ch, 187,

BN LY. Bess, Laws 1088, c¢h. 778,
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thirteen legislative committees considered and reported upon the
question.’*  About half recommended abolition and some of the
abolition bills submitted by them were defeated by the narrowest
of margins,

With the waning of this abolition movement, New York pro-
coeded through the last part of the nineteenth century and the
early part of the twentieth without significant changs in the
capital punishment area. Despite its mere paiv of eapital erimes
(first degree murder and treason), New York law was harsh in
the sense that, unlike the situation in many Jurisdietions, imposi-
tion of the death penalty upon conviction was mandatory, with no
power or diseretion lodged in either court or jury to substitute
life imprisonment. This rigid rule was partially relaxed in 1937
by legislation permitting the jury to recommend life imprisonment
in lieu of death as part of a verdict of conviction for first degree
murder of the felony murder or depraved recklessness variety®
or for the then recently ‘‘capitalived’’ erime of kidnapping.t®

The 1937 amendment, however, not only left the death penalty
mandatory for all premeditated flzst degree murder (and treason),
but, even with respect to the other forms of murder (and kidnap-
ping) a jury recommendation of leniency was not made binding
upon the court; and the court could—as it did in at least three
instances—veject such a rccommendation and impose the death
penalty notwithstanding.

Each of those fentures was vemoved by the alforementioned 1963
amendment sponsored by this Commission.’” In addition to estab-
lishing a “‘two-stage”’ trial for separate jury consideration of the
guilt and penalty issues, this legislation, eliminating the manda-
tory feature of the death penalty with respect to all eapital
murder and kidnapping offenses, authorized a jury recommenda-
tion of life imprisonment in any such case and made the recom-
mendation binding on the court. 'What effect, if any, this legisla-
tion has had or may have upon use of the death penalty in New
Yorlk, it is too carly to say, for the law has been on the books for
little more than a year and a half and statistics relating thereto
are too sketehy to he of any value,

Thongh not thoroughly equatable to the legislative history of
capital punishment, statistics concerning the number of execu.
tions oceurring annually in New York State over the past three-
quarters of a century prove highly interesting. While occasionally
fluctuating sharply and unexplainably from one year to the next,
these indicate, in general, (1) a relatively low number of exeentions
from 1890 to 1908; (2) a marked increase from 1909 through

“8ee N, Y. Assembly Documents, Assombly No. 878 at 1 (1839} ; Id, Assem-
hly No. 203 (18388); Id., Assenbly No, 378 at 12 (1839); Id., Assembly No,
343 (1840} ; Id., Asaemhfy Np. 249 (1841); 7d., Assembly No. 240 (1845); Id.,
Assembiy No. 213 (1846) 3 Id,, Aszembly No. 08 (1847)y Id, z&aaemb%)y No. 133
{1848} 5 Id., Assembly No. 100 at 1-9 81851) 3 ., Assembly No, 170 (1857)
Id,, Assembly No. 42 at 1, 4 (1889); Id.,, Assembly No, 82 at 2, 1617 (1860).

BN, Y. Bess, Laws 1887, ch. 67,

BN, Y. Bess, Taws 1088, ch. 774,

N, Y, Bess, Laws 1963, ch., 084,
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1944, with a high ol twenly-twe in 1912; and (8) an impressive
downward trend eommencing in 1945, and enduring through
1964 and info 1965. The last deeade or so of this period appears
especially significant, commencing with a high of nine in 1954
and showing an almost unbroken descent culminating in two
executions in the year 1961, none in 1962, two in 1963, and none
since that timel!d,

Whether the latter figures reflect a significant recent changs of
attitude toward capital punishmeni may be conjectural. There
can be no doubl, however, that, for the past several years at least,
there has been a resurgence of abolition sentiment in New York,
This is partially evident from the number of abolition bills annu-
ally submitted to the Legislature and {rom the positions publicly
taken by a number of respecied organizations and individuals.
It seems further evident from the public hearings conduected by
this Commission throughout the state in November and December
of 1862, With sixty-three speakers voicing their views, many
representing groups and organizations, opinion was overwhelmingly
in favor of abolition,

The last item, while of some significance, should not he deemed
conclusive of overwhelming public sentiment in favor of abolition;
and, indeed, the most recent national poll, as seen, discloses an
approximately even division of public opinion. The nature of the
issue iz such as to encourage public expression by the abolitionist,
who thereby creates an image of humanitarianism, and to dis-
courage the same by the relentionist whe, sineere and civie-minded
as he may be, may fear that his views will publicly characterize
him as callously indifferent to human life.

II. The Cases for and Against Capital Punishment

So many millions of words have been written and spoken with
respect to capital punishment that it wonld be fruitless to attempt
to summarize every contention and every alleged fact and statistic
advanced in support of the abolitionist position on the one hand
and the retentionist position on the other. The basic battle lines
of the controversy are fairly clear.

A. The contentions in general

Invariably, the argument for abolition begins with the premise
that it is inhumane, barbaric and morally wrong for the State
to punish a person by killing him, espeeinlly since other forms of
severe punishment are available.

The morality avgument is ordinarily augmented by ancillary
contentions of » move limited and eonerete nature, chief of which
are the following

{1} The death penalty, with its finality, is inconsistent with
the fallibility of the eviminal judicial process, which oeeasionally

reemam e

® See Appendix A, Table 2, infra.
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finds itself in ervor after an innocent life has been snuffed out.

(2) In its actual operation in the United States, the death
penalty falls unequally npon different segments of the popula-
tion, with diserimination occurring upon the basis of eeonomic
status, race and even sey.

(3) The emotional and sensational atmosphere and the undue
publicity frequently attending capital trials exert unsavory pres-
sures and influences upon courts and juvies, and the various
ramifications of ecapital cases are gemerally disruptive of orderly
and expeditions legal process at many levels,

All of these contentions are disputed in varying degrees by the
vetentionists, whose prineipal points are the following:

(1) Capital punishment is the only truly effective deterrent’ to
murder and constitutes the greatest bulwark in the protection
of society in that respect,

(2) The penalty of life imprisonment, with its parole features,
fails fully to protect the community from the killers so sentenced,
for, especially in jurisdictions where parole oligibility ocemys at a
relatively early time, there is grave danger that convieted murder-
ers will return to society and again engage in homicidal eonduet.

(3) A few retentionists further argue that not only is there no
immorality in the philosophy of complete retribution, but moral
and religions prineciples affirmatively dictate state punishment
by the taking of a life for a life.

By far the most important and most vigorously advanced of these
contentions is that of general detervence. That capital pum.s'hment,
through its unique deterrent effect, saves many innocent lives at
the expense of a comparatively few guilty ones, the retentionists
nrge, is the decisive factor which justifies it in the face of and apart
from every other consideration, placing an entirely ds.{ft}rm}t light
upon the morality issue and overriding all other abolitionist con-
fentions. .

The equally vigorous abolitionist rejoinder is simply that the
iatter postulate is factually incorveet. As a weapon ol deterrence
against homicide, it is urged, the death penalty is of such minimal
consequence as to leave unseathed the basie propositions militating
against its use by a eivilized socisty, Any contention of material
deterrent effectiveness, the contention asserts, is nnsupported and
eontroverted by the best available data.

Thus, the main issue is joined.

B. Capital punishment as a deterrent

The basie position of those who advance capial pnnishment ax
the ondy really effeclive deterrent to murder ig that, as a matter of
conmni sense, {he severer the punighment fhe greater ity detorrent
effect, and that the soverest ponalty of all obviously constitutes the
most effieacions means of preventing erime, .

This, areording to the abolitionists, represents superﬁmg\l Teason-
ing the defeets of which ave readily exposed upon analysis.

J
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In the first place, the question of deterrence to murder, some
contend, cannot be rationally discussed without distinguishing
between different kinds of murder, and especially between thase
which vary greatly with respeet to the killer's tatent, motive and
mental condition.

Yoluntary homicide is committed by roughly three types of per.
sons, or for three different remsons or motives: (1) by reason of
mental abnormality; (2) through emotionalism; and (3) for gain.
Without indulging in psychiatrie analysis of the thought processes,
reactions and behavior patterns of the mentally ill, and of those
who kill out of deep or sudden rage, hatred, jealousy and other
powerful emotions, it may be said that, according to a substantial
and knowledgeable sehool of thonght, the first two categories of
““killers’’ are largely nndeterrable and, in the main, not swerved
from homicidal action by any lurking fear of the death penaliy.
Bome of the mentally ill, indeed, are believed to act out of motives
of self-destruction in the subconseious hope that thefr conduet will
lead to their own demise. These thoughts were arystallized in
simple language by the Honovable Charles D. Breitel, s justice of
the Appellate Division for the First Department with extensive
experience as a publie proseeutor and as counsel to the Governor,
Reeognizing that there are some whose fear of death is much greater
than any other fear, he further declaved:

“I think there are other men, to whom the fear of death is
rvelatively unimportant, and I am quite confident that the
psychiatrists are quite correct when they gay there are many
men, among crimingls, too, who actually have a death wigh.'1?

The third group mentioned, which murders for Hgain,’t inehudes
the usnal felony-murderer seeking eeonomie heneflt, the hushand
who roldly murders his wife to obtain marital freadom, the racketecr
who disposes of an underworld vival, and others who ealculatingly
liquidate for some material advantage, financial or otherwise. This
category is concededly more veceptive to punitive threats and
apprecisbly more deterrable by severe penalties. Tt is designated
by some, however, as the smallest group of murderers; and it ix
further nrged that life imprisonment is virtually as effective a
deterrent to this particular genus of eriminal as is the death
penalty.

In addition to these three broad groups, there is what might be
termed a fourth though very limited category to which life imprison.-
ment is not caleunlated to pose a serious deterrent threat. A prisoner
sevving a life sentence—at least a genuine “‘life sentence’’—is
hardly likely to refrain from killing a guard or a fellow prisoner
through fear of another life sentence, '

It is true that most “‘life’’ sentences are such only from the
standpoint of the maximum terms, and earry minimum terms
involving parole eligibility after a given period of time, The aver-

* SBtate of N, Y. Temporary Commission on Revisjon of the Penal Law and

Criminal Code, Public Hearing on Capital Punishment in New York, Min-
utes at 201 (1962). 8 ? ¥ York, Min
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age parole eligibility peviod is abont fourteen years for the Uuited
§5t.altesﬁ‘a$ a whole,™ bul almost (wenky-seven years for New York
State

The shorter the parole eligibility period and the ¢loger o prigoner
approaches i, of course, the greater deterrent Lo murder is anothoy
“‘life sentence’” and the less is the need for the death penalty in this
situation. Even with a velatively long period like that of New York,
another “‘life sentence’ might be deemed an adequate detervent to
those with many years of prison service behind them, though per-
haps not to those in the early years of their terms.

Out of these considerations, North Dakota® and Rhode Island,?8
though abolishing capital punishment for murder in general, have
retained it for the ‘‘lifer’” alone; and a Maryland legislative eom-
mittee has recenily vecommended such a rule® “Whether this
would be necessary or desirable in New York were the death penalty
otherwise eliminated is a debatable question. In view of the very
limited application which the ““lifer’? exception would have, how-
ever, most abolitionists probably would not interpose vigorous oppo-
sition to the North Dakota-Rhode Island iype of ‘‘compromise’
even though, in & technical sense, one hundred per cent abolition
would not thersby be attained.

The abolitionists advance a morve general prineiple that the
greatest deterrent value of punishment lies not n its severity but
in its certainty. 'The theory is that, while each is a factor, the cer-
tain prospect of substantial punishment is a far greater deterrent
to crime than is a vagne or remote prospect of extremely severe
punishment. ‘This explains, it is said, why in early England, when
erimes earrying the death penalty were prolific but detection Paeili-
ties grossly inadequate, the pockets of spectators were freely picked
while pickpockets were being hanged. Doubtless, pickpocketing
could have been effectively curbed by efficient police work coupled
with an expeditions judieial process producing numerous short term
prison sentences.

Tf the foregoing theory be sound, and if certainty of application
of some penalty is a more significant factor of detervence than is

its severity, there can be no doubt that capital punighment’s deter- -

rent value is seviously weakened here by virtue of the operation
of the erimingl administrative and judicial processes of the nited
Stntes in general and of New Vork State in partionlar. This is not

#This hos been compunted on the basis of data set forth In Model Yenal
{ode Arh, 201, appendices T and T at 127-181 (Tent. Drafh No, 9, 1069).

# Por the purpose of computing elipgibility for pavele, a sentence of lfe
imprisomment is deemed Lhe eq]iz‘i"wlmt of an indeterminate sentence of 40
voars to life, See N.Y, Penal Law § 1045 (0). II, hy veuson of “good con-
duet,” the prisoner's minhwum term is reduced at the vate of four months
per year, he will beecome eligible for velesse on parsle after serving 26.8
yonxs, Bee N. Y. Corrgetion Law § 230 (2).

** North Dakota Code, § 12-27-13.

# Rhode Island General Laws, § 11-23-2,

*Hee Maryland Legislative Council Committee on Capital Punishment,
Report, st 38 {1062),
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due to ineffective police work, but rather to the plain fact that,
whatever the reasons, the chance of a person arrested, or even
indicted, for murder running the entire gamut of legal preceedings
to execution is slim indeed.

Although the statisties supporting this statement are not precise
in many respeets, they disclose that, frow 1956 through 1961 in
New York, there were 3,145 homieides of an aggressive or assaultive
character (presumably of the sort that might, In many instances,
conceivably result in first degree manrder charges) ; that 2,218 indiet-
ments for murder and non-negligent manslanghter were filed; that
there were 92 convietions for murder in the fivst degree; that 49
death sentences were imposed ; and that 26 persons were excouted,”
Granted the blurred character of thess figures, they do serve to
emphasize the fact that, aven in the several years immediately prior
to 1962, in which year not s single exeeution oceurred, one whe
fatally assaulted another in New York Btate would be extremely
unlikely to suffer the death penalty.

It is to be noted that whatever fear a death sentence, as such,
might ordinarvily inspire is diluted by the assuvance that therve is
many a slip and many a day hetween the pronouncement of judg-
ment and the electrie chair. BEven with knowledge that sentence
may well lead fo execution, the time interval botween the two is
invariably extensive. American post-judgment procedures, involy-
ing diverse appeals, writs and stays in both state and federal courts,
tend to prolong this period, sometimes to shoeking lengths as is
illustrated by California’s notorious Caryl Chessman case. The
median period for the United States in 1961 was 16.2 months® and,
in 1962, 20.5 months,*” This is in sharp contrast to certain English
figures (for the year 1850}, showing a period of but five weeks. ™8

The abolitionist claim that the uncertainty and remoteness of
actual exeeution in the United States in itself destroys the detervent
effect of the death penalty might be countered by & reteniionist
argument that, if such be the case, the remedy les in elimination
of the cumbersome logal processes responsible therefor; in brief,
that, while immediate exeention may not be feasible boeause of the
need for reasonable review, appellate justice can, as in HEngland, be
achieved in a small fraction of the time currently employed in the
Tinited States,

One of the most significant considerations relating to the general
issne at hand, according to the rctentionists, is the eoleetive
opinion of the vast majority of police officers that the death penalty
is the only effective deterrent to homicide in general and to the
killing of police in particular. Tt is the main veason, the police

= Hee Appendix A, Table 8, infra.

B, & Dep't. of Justice, Burean of Prisons, Bull, No. 28, Natlonal Prisoner
Statistios. Kxecutions 1961 (April 1962),

LR Dep’t, of Justice, Buresu of Prisons, Pull, No. 32, Nationn! Prisoner
Statisties, Bxeentions 1962 (April 1863).

® Royal Commolssion on Capital Ponishment, 1048-1953 Report, CMD, No.
8022, ut 264 (1953),
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claim, why many robhers carry unloaded or toy guns and why
many other felons travel unarmed in plying their trades. Some
support for this view is supplied by other law enforcement offcials
and by judges who relate—as did Supreme Court Justice Samuel
8. Leibowitz at this Commission’s publie hearing—occasional
statements of professional eriminals to the effset that they never
earry loaded firearms because of a fear that use thereof might
result in the death penalty®™. In the same vein, I, Richard
{;'glllex', an assistant distriet attorney of New York County, testi-
fying at the public hearings, declared : ’

”i'f cau report to you that those who have had actual contact

Wwith homieides and potential homicides do believe that there

is & deterrent effect, and they don’t base this on any statis-

tical consideration at all. They base it purely oun private

mterviews with criminals and potential criminals who have
vaported this to them,’’?®

At the same public hearing, a dissenting note from the law

enfoveement group was struck by the Honorable Gleorge Bdwards,

the then Police Commissioner of Detroit, a former judge of the

Michigan Supreme Court, who, on the basis of his experience in

an abolition state, discounted the death peualty as a police safe.
guard, and testified.

“There is no proof that abolition of capital punishment
makes the police officer’s job any move diffeult nor any more
hazardoug,” '

’.l‘.h(;_ugh & minority police position, this represents the thinking
of abolitionists in general, who eharacterize the average police
officer’s contrary *‘fecling’ as nothing more than that. To this,
the refentionists counter that, even thongh this ““feeling’” may be
partially instinetive, the firm eonvictions of professional law
enforcement officers daily dealing with the criminal element are
meaningful and worthy of serious consideration, Beyond that,
the very faet that the police, justifiably or otherwise, do ‘‘feel®’
more secure with the death penalty may in itself be a factor which
should not be ignored. Partly in deference to sueh police senti-
ment, perhaps, the 1957 British Parliament, in separating murder
into various capital and non-capital classifieations, made every
murder of & police officer acting in the eourse of his duties a
capital offense, ‘

One abolitionist response to thig argument is that it is more
appropriately advaneed in Bngland where sentences for most
offenses ave relatively shovt and the severity differential between
the death penalty and an average Prison sentence so great ag o

M Ree State of NV, Temporary Commission on Rovision of the Poual Tnw
ant Criminal Cuade, Poblie Heaving on Capital Punishment in New York,
Mimtes at 1617 {19462y,
l:;'q.. Publiv Heaving on Capital Punishment {n Now York, Minutea at 971
[QRUTHEN
(l’gléi., Publie Flenring on Capital Punizhment in Now York, Minutea al 158
02},
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diseourage killing the policeman to avoid capture for criminal
activity, The eomparatively lengthy American prison sentences,
it is argued. navrow the punishment differentisl to a point where
a felon on the verge of appreliension prefers to visk the death
penalty by shooting n police officer vather 1than submit to ecrtain
Imprisonment of extensive duration, ) ’ L

Seeking to break the shackles of pure surmise and speeulation in
this field, Thorsten Sellin, in preparing a 1959 report for the
American Law Institute’s Model Penal Code project, sent ques-
tionnaires to the police departments of 593 eities having popula-
tlons of more than 10,000, such cities being distributed among six
abolition states and eleven death penalty states. The only usable
results consisted of figures from 266 cities showing the number of
policemen annually killed in each such eity during a peried of
from 1919 to 1954, The tabulations for that period show a per-
centage police death rate of 1.2 for the abolition state cities, and
of 1.8 for the capital punishment state ecities. JIn view of _this
insignifieant statistical difference, Hellin ultimately wrote, it is
obviously “‘impossible to conelude’’ that by abolishing capital
punishment, the six states in question ‘‘thereby made the police-
man’s lot move hazardous,'’s?

Whether that negative conclusion has any real impact on the
question appesars highly debatable, Among other matters, the
underlying statistics, it might be argued, are not of the most
eonvineing sort. Although woundings as well as killings of
police seem highly pertinent, adequate statistics concerning the
former were not available. Only about half of the cities con-
tacted responded to the questionnairve, and these did not inelude
New York, Detroit, Cleveland, Boston or Minneapolis, One
startling item is that the Chicago data, which were not used,
purportedly showed that more policemen had been killed in
Chicago than in all the other 265 cities combined {which included
aneh metropolises as Milwaukee, Cincinnati and Buffalo)

The foregoing represents but a minor phase of the Sellin statis-
tieal exploration of the deterrent value of the death penalty.
On_a much broader seale, he has sought factual enlightenment
with respect to the whole deterrence issue by gathering and com-
paring masses of statisties coneerning ““wilful eriminal homicides’’
occurring in selected American jurisdictions over a period of from
1920 to 1955, such flgures being in terms of the homicide vate per
100,000 of population,

His prineipal premise is that, if the death penalty is in truth n
uniquely effective deterrent to murder: {1) murder should, other
things being equal, be less frequent in death penalty states than
in abolition states; and (2) murder should increase upon aboli-

* Bee Sellin, The Death Penally, A Roport for the Model Penal Code Project
of the Ameriean Law Instituts, Model Penal Code §52-50 {Tent. Draft No, g,
1030} see also State of N. Y, Toewmporary Commission on Revigion of the
Penal Law and Criminal Code, Publie Heaving on Capital Punishwent in
New York, Minutes at 168, 170 (1002},

WHeo Sellin, supre note 32, at 55,
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Hou of the death penalty in any particular jurisdielion and deerease
upon restoralion thereof. Ife then uses his dala to test those
propositions.

In ecomparing the homieide rates of capital punishment and
abolition states, Sellin is mindful that sharp contrasts may result
from many factors other than differences in the murder penalty
more important than the latter are differences in social, economie,
geographical and population-density conditions. Beeause of such
variables, it would be pointless to compare, for example, New
York with Montana, Texas with Rhode Island, the east with the
west, the north with the south or Philadelphia, Pennsylvania,
with Philadelphia, Mississippi, Accordingly the comparative
analyses are largely restricted to groups of contiguous and neigh-
boring states having populations generally similar from economie,
social and eultural standpoints, Five of these groups are the
following:

Group Abolition
(1) The six New Hngland States Maine, Rhode Island
{2) Michigan, Ohio, Indiana Michigan
(3) Miunesota, Towa, Wisconsin  Minnesots, Wisconsin
(4) North Dakota, South Da- North Dakota, South Dakota
kota, Nebraska (prior to 1939)
(8) Colorado, Kansas, Missouri Kansas {prior to 1935)

With vespeet to these groups, the tables and figures used show,
first, a rough similarity in the homicide rates of the states within
eaeh group; and second, no significant differences between the
vates of death penalty and abolition states within each group.™

The second phase of the Sellin study deals with a number of
states (notably Arizona, Colorade, Towa, Kansas, Missouri, Tennes-
see, Oregon, South Dakota, Washington and Delaware) which
onee abolished the death penalty and later restoved it. Compara-
tive figures of the homicide rates for these individual Jurisdie-
tions before, duving and after abolition were deemed of special
intevest for two reasons: first, such somparisons, involving the
same state in each instance, do not entuil the marring variables
present in comparative studies of different populations; and
second, sueh examination is pertinent to a retentionist contention
that the very fact of restoration by these erstwhile abolition
Jjurvisdictions indicates a belief by their restoring legislatares that
abolition had failed and that the death penalty is essential as a
deterrent to murder.

The abelitionist answer to the latter argument, it may be noted
in passing, is that restoration in these instances was doubtless
the product of public outery on the heels of a particularly shock-
ing murder rather than of objective judgment. 'Fhis pogition
finds support in the Sellin figures, which show no material fluctua-

TTaTa, ot 2134
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tons in the homicide rates of these vestoration states during their
pre-abolition, abolition and post-abolition periods?s

Sellin’s conelugion from all the foregoing and other data and
analysis is that ““the death penalty, as we use if, exercises no influ-
ence on the extent or fluetnating rates of capital eximes,”’ and that
‘it has failed as u detervent,’’ss

The retentionist response to this conclusion consists partly of
skeptieal somment upon the validity of its statistical foundation.
The “homicide rates’’ and figures nsed, it is pointed out, refer to
all types of homicides and doubtless include relatively few murders,
which are the only homicides having any real bearing on the sub-
jeet. The whole projeet proceeds upon the asswmption that the
percentage of murders among the reported ‘‘homicides’ was and
remained veasonably similar from state to state, and was and
remained ressonably constant from year to year within each indi-
vidual stats,

Concerning the figures used to compare different periods in the
histories of the ten previously mentioned states which aboligshed
and then restored the death penalty, the main difficulty is that, in
all but two instances (Kansas and South Dakota), the abolition
periods involved were very brief (from two to six yvears).¥ From
these inadequate samplings, the retentionists claim, it is impossible
to draw any inference concerning the impact of abolition and
restoration,

Apart from statistical frailties, it is further urged, the mass of
Sellin figures and comparisons ave inherently unpersnasive and do
not have any realistic impaet upon the deterrence issue. They do
not show how many people in capital punishment states did not kill
becanse of the death penalty; how many people in abolition states
did not kill because of life imprisonment penalties; or how many
murderers in abolition states would not have killed had the death
pennlty prevailed. As stated in the 1981 ‘“Report of the Joint
Legislative Committee on Capital Punishment’ of Pennsylvania:

‘“The plain fact is that it can never be known how many per-
sons are actually deterred by threat of punishment, whether
eapital or otherwise’’ 38
It is most important to observe that a failure to vesolve the erueial
issue of deterrence does not necessarily forclose a sound resolution
of the ultimate issue of whether capital punishment should be
abolished. It simply shifts the battle to another arena and another
issue, namely, whether the burden of proving great deterrent value
rests upon the retentionists or the burden of proving small detervent
value rests upon the abolitionists. Tf it be assumed that the deter-
rvence question is insoluble, the burden of proof issue becomes deci-
sive, for he upon whom the burden falls can never sustain it

®1d. at 34-88,

»Id, at 63,

# Bes Appendix A, Table 8, dufra.

* Penn. Joint Tagisiative Committer on Capital Punishment, Report, at
18 (1001),
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Cpon this subjeet, the proponents of the death penalty assort that
the very existenee of the law bespeaks its justification and that
those who would disturb the status quoe should have the burden of
demonstrating the need for a change.  The abolitionist position is
based upon {he prowise that capital punishment is indefonsible in
the absence of some strong factor of justification. Assoming that
effective deterrence to murder would counstitute such justification,
they conelude, the burden of establishing that justifieation naturally
rests upon those who celatm s existence®®

C. The “moral issue”

For the vast majority of both abolitionists and retentionists, the
issue of the ‘““morality’” or ‘‘inumorality” of capital punishment
does not exist in a philosophical vacuum but is inextricably inter-
woven with the detervence question. If convineed that the death
penalty were 8 unigue and vital defervent to murder, many aboli-
tionists donbtless would change from disapproval to approval.d®
Whether their declaved position wonld then be that eapital punish.
ment is thereby justified despite a basie coneeptual immorality ov
that it is not immoral at all under such eireumstances, is largely
a watter of semantios,

By the same token, most vetentionists, if suddenly persunaded
that capital pumishment were valueless or inconsequential as a
deterrent and served no useful purpose in the protection of society,
would probably agree that its use is ‘“immoral.’?

There ave, however, some in each group who vest their opinions
upon absolute moral or religious principles fo the exelusion of
almost every other eonsiderntion. Some abolitionists take the posi-
tion that the immorality of the death penalty invalidates it no
matter how salutary it might be deemed from the standpoint of
the protection of society. Thus, the Reverend Robert C. Moulton,
a elergyman of the Protestant Episeopal Chureh, when ssked at the
Commission’s public hearings whether conelusive proof of great
deterrent value of the death penalty would change his abolitionist
position, veplied:

‘“No, beeanse T think my views are based more on theological

- grounds than they are . .. on the practical grounds.’*t
And, upon the same inguiry, Rabbi Abraham J. Xarp answered:

“Tt would not change my position beeause then I would be
buying safety for myself at the expense of the individual, what
T consider a very basic theologieal and moval geod. namely
the preservation of a human life at all costs ' ™*

* Btate of N. Y, Temporary Commission on Revision of the Penad Taw and
Criminal Code, Public Hearing on Capital Punishment in New York, Min-
ufes ab 60-83 (1062), .

@ Id., Public Henving ou Capital Punishient in New Yerk, Minutes at 58
in Rochoster, Minutes at 1312 (1962).

g, Poblie Hearing on Capital Punishment in Rochostor, Minntes at 86

10423,

( #Jd, Public Hearing on Capital Puanighment in Rochestor, Minutes at 98
{1962y,
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Conversely, some retentionists maintain that full retribution for
the most heinous of all crimes is an elementary, sound and desirable
poliey which should be effectnated for its own sake regardless of
its deterrent value or any other factors.

In this area, the abolitionist gronp argues that rehabilitation and
soeietal Tmprovement are recognized as more worthy objectives of
punishment than is sheer retribution; and each faction, indulging
in theological analysis, secks support from the Bible. Tt would
serve no purpose in this report to treat, much less seek to resolve,
issues of this character, which are essentially problems of personal
and religious morality to be determined by each person in accord.
ance with his own prineiples and conscience.

D. The possibility of ervor

The abolitionist contention that the finality of the death penalty
preclades beyond vecall vectification of subsequently disecovered
evror in the judieial process is, in one sense, an extension of the
“morvality’’ argument. In other words, even assuming some con-
froversy with respect to the humanitarian aspects of liguidating
the guilty, it is undisputable that exeeuntion of the innocent is a
moral atrocity,

This position is sporadically highlighted by publicized instances
of indietment, convietion and, occasionally, execution for murder,
followed by proof of innocence. Such error scems to oceur chiefly
in eases resting entirely or primavily npon identification testimony
or upon confessions.  New York can poiut to an apparent illustra-
tion of the former in the first degree murder convietion and death
sentence of one Bdward Larkman in 1926, and to an apparent
illustration of the latter in the recent first degree murder indict-
ment of James Whitmore, The lesson of those mistakes, the aboli-
tionists declave, is not dilnted by the fact that in each ingtance
proof of innpeence fortumately eame in time to avert execution or
possible execntion,  Nor daes the relative paucity of such discoveries
negate the possibility that some persons of aetual but as yet
unproven irnocenee may have gone or may go to the eleetric chalr,
Tven stauding by itself, it is urged, this feature of the death penalty
eries out for abalition, To this, the refentionists retort, Arst, that
the immeuse publicity aHending every sueh discovered misearriage
of justice distorts the trne pieture, which is undoubtedly one of
infinitesimal ervor percentage-wise; second, that the fow tragedies
of this nature ave insignificant in contrast to the potentinl tragedies
averted by reason of the death penalty’s deterrent effect; and third,
that the situation in general represents meraly one of many in whieh
unavoidable imperfeetions in the operation of govermmontal insti-
Tationz reevetiably but necessavily veguire sonre saerifice of the
indfividual tor the Denefit of soeieiy as a whole,

W"":;"s;;:;—h""'“:‘h‘ of N, V.. Public Papers of Terhert 17, Tehman, Forbe.N
flovernor 30433 (1034), I rorky-Ninth
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E. Inequality of application

Another oft expressed abolition contention is, as indicated, that,
at both the judieial and exceutive lovels, the death penalty is applied
in an unequal and discriminatory fashion. The principal inequali-
ties are said to favor:

(1) the rieh over the poor;
(2) racial majorities over minorities; and
(8) women over men.

As to the fivst category, it is claimed that the vast majority of
persons who suffer the death penalty come from the lower income
echelong; and that, whether because of their ability to retain effec.
tive counsel or for other reasons, people of financial substance
varely are convieted of, and hardly ever executed for, murder.®

This partially conceded proposition is discounted by many as a
natural consegnence of the fact that most homicides, like most other
erimes, are eommitted by the indigent, the impoverished and others
of nnfortunate economic and social background. If ealiber of
counsel is & factor, it is further asserted, the remedy Hes in improve-
ment of public defonder and similar facilities—a movement which
appears to be well under way throughout the nation.

The same “‘economic’ answer, for the most part, is claimed by
some to apply to the protest of racial diserimination, In short,
Negroes, for example, suffer a disproportionate brunt of the death
penalky not beeause they ave Negroes but because & high percentage
of Negroes are at the lowest income strats whence most eriminals
emanate. This answex, however, is not completely satisfactory to
some, Included among the dissidents is the Pennsylvania Joint
Legislative Committee on Capital Punishment which, in ity 1961
reporl, quotes statisties tending to show that, especially in the
southern states, economic factors alone eannot account for the
beavy disproportion of Negro death sentences and executions.®®

With respeet to diserimination on the basis of sex, the same
veport recites that, ““out of 8,724 persons executed in the United
States during 1930-1960, only 31 were women, less than one per
cent.'™®  This type of ““diserimination’ is probably not of a sort
to ineur great vesentment. :

The broad retentionist replies to the entire “*inequality’ argu-
ment ave (1) that it does not criticize the principle of capital
punishinent but merely points out ecurable operational defects; and
{2} that it would be illogical to serap a basieally sound system
which properly punishes many murderers simply because it does not
rearh all,

# Rpe generally, Blate of N, Y. Temporary Conumission on Revision of the
Peual Law and Qriminal Code, Public Hearing on Capital Punishwment in
New York, Minnles at 3848, 77-80, 69-100, 144; in Rochestor, Minntes at
o {1ha2),

“g Sep Penn, Joint Tegislative Committee on Capital Punighment, Repart,
at ¥4-35 (1081),

“rd. atb 18,
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F. Presswres and litigation complexities involved in capital cases

There ix no doubt that emotions and publicity ave apt to run
high in capifal eases and to ereale pressures upon judges and jurors
eapable of affecting the judgment of some. ‘There is also no doubt
that, owing to their buportance, vapital cuses take longor to litigate
at the trial level and obstruct the general administration of eriminal
justice accordingly; that the appellate 17mn’iﬁea‘tions are intricate
and extensive; that the pursuit of other post-judgment remedies
Jeads to many eourts, both state and federal, involving substantial
segments of the judiciavy; that the battle to save the ‘‘doomed’’
man veaches into the exceutive braneh of the government; and, in
general, that eapital cases ave disruptive of the ovderly process of
eriminal justice.

Whether any partienlar person would deem these factors cogent
reasens for abobishing the death penalty would depend to a great
extent, of course, upon his appraisal o?f the advantages of capital
punishment to soeiety. To the abolitionist, they add fnel to an over-
all avgument that, whatever aspect of the death penalty one
examines, ong finds nothing but obstruction, confusion and waste.

G.Danger of further homicide by convicted murderers released
from prison

Apart from the contention of detervence, the argument most
aggressively advanced by proponents of capital punishment is that
it guarantees that the convieted murderer will never repeat his
arime. Life imprisonment, on the other hand, offers no such protec-
tion, for the teym is a misnomer. The majority of *‘lifers’’ arve
parcled or commuted, usually in middle age, thus loosing upon the
community n substantial group with homicidal propensities. This
contention, it is noteworthy, is in apt corollary of the detervence
argument ; in short, execution of murderers A, B and C provides
the double protection of deterring X, Y, Z and many other poten-
tial muarderers and of concomitantly guarantesing that A, B and C
themselves will never kill again.

The srgument attaing added significance, it is asserted, from the
fact that the number of years sevved by “‘lifers’’ in the Anglo-
Ameriean world before parole or commutation is, at least to those
unfamiliar with ‘‘life sentences,’’ surprisingly low. In Bagland,
the average period is less than ten years,*” and in New York State,
about twenty-three years® The average period in the United
States before parols eligibility is about fourteen years

The obvions factual question presented upon this issne is whether
the convieted murderer does in fact represent a homicidal menace
upon his release from prison, This subjeet has been statistically
explored with respect to England by the Royal Commission on

Rea Royal Commission on Capital Punishment, 10491858 Report, CMD.
¥o. 80392, ak 220-227 (19563).

# Bee Appendix B, infra.

* Ree note 20 supra.
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Capital Punighmoent ;% with respect to the United Stales in general,
by various state and other governmental agencies and individual
researchers ™ and with vespect to New York State, by the New
York State Divigion of Parole which, at the request of this Com-
mission, prepared a study dealing with the parole experiences of
released murderers.® Wach of these studies centered chiefly upon
the recorded criminal activity of groups of convicted mmrderers
following their release from prison.

The English study discloses, infer alie, that of 112 life-sentence
prisoners released over a twenty-year period terminating in 1048,
only five, up to that date, had been convieted of serious crimes
committed after relesse, one of these being a murder. The Royal
Commission’s conelusion from these and many other facts and sta-
tistics was ‘‘that released murderers ravely commit fresh erimes of
violence, '8

A similar conclusion concerning paroled murderers in the United
States might be reached on the basis of the statistics examined.
Reeidivigt murders were found to be rare and the vate of other
erimes low. Typienl are the Ohio figures: Of 169 prisoners convieted
of firat degree murder and paroled during the period from 1945 fo
1960, two wers convieted of felonies (armed robbery and felonious
assault), and eight were returned to prison for technieal pavole
violations or because of genoral failure of adjustment. Interest-
ingly enough, the sucecess ratio of the paroled murderers was much
higher than that of the pavoled non-murderers colleetively.%* This
situation also prevailed in California®™ and Pennsylvania®® two
other states having statistics on the subject,

The most pertinent figures resulting from the New York study
show that, during a period of from 19380 through 1961, sixty-three
first degres murder prisoners were released on parcle; that three
of these were returned as “‘effective delinguents;’” that two were
found guilty of technical parole violations; and that one was con-
vieted of burglary5”  Oddly, comparable statistics concerning
second degree murder parelees disclose a substantially higher erime

® See Royal Commission on Capital Punishment, 19491958 Report, CMD.
No. 8032, at 216-217, 228 (1853},

st Sop Sellin, supra note 82, at 773 Wechsler, in Symposivm—Capitel Pun
ishment, T N, Y, 1. . 254-8585 (1961); Mass. Comnvn on Uapital Punish-
ment, Report, Houss No, 2875, at 20-32 (1858} ; Maryland Legislative Coun-
eil Comvmittee on Capital Punishment, Report, at 14-15 (1962); Oregon
Legislative Interim Committee on Criminal Law, Report, at 46 (1861);
Ohio Lepislative Service Comm’n, Steff Researoh Report No, 46, Capital
Punishment, at 81-82 {1961} ; Poenn, Joint Legislative Committes on Capital
Punishment, Report, at 13-14 (1961},

# See Appendix B, infra. o

# Bee Roval Commission on Capital Punishment, 1943-1063 Report, CMD.
No, 8832, at 828 {1953). .

" Rpe Ohin legislative Service Comw’n, Staff Rescarch Report No. i,
Capital Punighment, at 81-82 (1961). ]

% Hoe Sellin, supra note 32, at 77; Wechsaler, in Symposium—~OCopital Pun-
iehment, T N, ¥, L. B, 254-255 {1061} ; Mrss. Comm’n on Capital Punishment,
Report, House No, 2675, at 80-81 (1058},

% Qoe Mass, Comm’n on Capital Punishment, Report, House No. 2576, at
31-82 {1088).
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convigtion rate, including two first degree murders for which the
perpetrators were subsequently executed.58

In line with other large states previously mentioned (California,
Ohio and Pennsylvania), New York’s murder parolees were found
to have & much lower crime conviction rate, as well as much lower
““delinguency’’ rate, than non-murder parolees. IDuring a period
of from 1948 to 19567, 7.2 per cent of the first and second degree
murder prisoners paroled were convicted of cximes after releage.
The figure for the non-murder group was 20.3 per cent.5®

The foregoing figures would appesr to justify the New York
State Parole Divigion’s eonclusion ‘*that those convicted of Murder
Firgt Degree and Murder Second Degree are significantly better
parole risks than those econvicted of all other offenses,’'%

Some dissent might be registered on the ground that, as indi.
cated by a surprisingly low percentage of prior felony eonvietions,
the specified group of murder paroless may have comprised a
hyper-seleet group among the totality of New York’s convieted
murderers of the fifteen year peviod in question. In the absence
of figures concerning the criminal records of the executed murder-
ers, howsver, there appears to be little logie in the inference that
these probably posed a greater homicidal threat than the parolees
and might have been a significant danger to the community had
they eseaped the death penalty. As indicated by the aforemen-
tioned Thorsten Sellin, in hig study, it is highly doubtful that
the average jury’s verdiet with respeet to life imprizonment or
the death penalty is reached on the basis of the defendant’s poten-
tial as a peri] to society many years hence.

Presumably, some retentionists would urge that any recidivist
murders following prison release, no matter how fow, are too
many, and that salvation of even a few innocent lives is a worthy
reason for liguidating many proven murderers. Hspecially in
view of the comparative figures with respect to murder and non-
murder parolees, this practical approach might, pursmed to its
Jogrieal conclusion, call for wholesale exesution of all convieted
criminals as the most effeetivo method of preventing killings by
released prisoners.

SUMMARY

. The case mainly advanced in favor of capital punishment is that
1t is necessary, moral and fully justifiable because it protects
society from murder. This protection comes primarily from the
unique deterrent effect which inheres in the death penalty and
which, even if not accepted as a fact by some, must be presumed in
the absenee of any persuasive evidence to the contrary. Addi-
tional protection is supplied by its guavantee that executed
murderers will never vepeat their crimes,

 Ibid,
 Foid.
® Ibid,
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The case mainly advanced against capital punishment is that it iy
basically and coneeptually immoral for the state to take a human
life for punitive purposes; that its immoral character is accentu-
ated by the fact that it not only takes guilty lives but also some
innoeent ones; that it is employed unequally and discriminatorily
against lower economic classes and minority racial groups; that
it is disvuptive of the legal process at all judieial levels and at
the executive lovel as well; that it cannot be justified as a unique
deterrent to murder; that all available data bearing upon that
subject indicate the contrary; that, at the very least, its pro-
ponents bear an unsustainable burden of proving that it has con-
sequential deterrent value; and that whatever value it has in pro-
tecting the community against recidivist murders is insignificant
in the light of the statistieally established proposition that murderer
parolees as a group do not represent a serious homicidal threat.

The factual data and other material contained in this report may,
it is hoped, be of some assistance to the members of the Com-

mission in determining the validity of the various foregoing
contentions,
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APPENDIX A
TABLE 1

UNITED STATES EXECUTIONS (1930-1962)

Year Fxecutions Year Executions

30, oo e 1585 MY, e %?{3

WL, 153 T8 .. i

1082, e 140 F 320 NN P

k5t 71 N 160 050, . i e

L% NN igg high igg‘% .......... e
.................. high 2N

{ggg ................... 195 B3, . o rrrrssnanans gf

W87 e 147 B, £

8. . e 14 1955, .. e

39, e 159 086, i 5

MO .o i i 124 IOBT. .o e gg

117 ¥ SN 123 B8, o 9

2, e . 147 1969, oo eei i n e A

WA ..o 181 W80, .. % dow)

W 120 061, .0t iiiienns 42 (Jow

1048, ... e e 117 W62, ... e 4Z

1940, ..o 131 Total. .. inis s ieians 3,812

Source; U, 8, Department of Justice, Bureau of Prisons, Bull. No. 32, National
Prisoner Statistics, Jivesutions 1062 (April 1363},
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TABLE 2

NEW YORK EXECUTIONS (1800-1065)

Yoar Executions Bxecubions
800, i 1 14
Bl B ! i
O ., '8 ‘li’i
3. .., 10 2
O 2 :
L : 2
1808, ... & 15
1897, 0o, 8 18
1808, ..o 2 21
898, ... 7 14
0., 3 7
01 .o 7 . 15
0% .o 3 i3
WO3..... ..., 13 18
04, ... .., & lg
008, 7 12
WO6. ..o, 0 20
07, i 8 )
BAL) S 6 4
908, . o, 11 12
B0, . 12 5]
Wy 14 1
WMa. ., 22 3
918, oo 13 8
I/, 11 3
918 .. 1% 7
916, ..o 14 9
W17, 5] 7
W8 ... 8 8
WG .., 2 4
020, o, 18 4
WRI.oooooiiii s, 1} 4
022, ..., 17 i}
W28, i, 18 2
W4, 4 0
W, ... 18 2
026, 0. i e 14 L
027 4 0

Source: New York State Department of Correction, Division of Research.
‘TABLE 3

UNITED STATES, ANNUAL AVERAGE NUMBER OF EXECUTIONS

{1930-1962)
Period Amnual Average Number of Fxecutions
1930-1034. .. i # 158
1036-1089. ..., ek reeraa vee 178
IMO-1044. .. i Ceenas 120
0461840 . e e 128
19801084, .. i e 83
19551050, oo eei e 61
1960-1962 (3 yours) .o v 49

Bource: Computed from data obtained from U, 8. Department of Justiee, B
of Prisons, Bull. No. 32, National Prisoner Btatistics, Executions 1062 (Aprikl’ll}(;g;:.fL !

.
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TABLE 4

NEW YORK, ANNUAL AVERAGE NUMBER OF EXECUTIONE (1930-1062)

Period Annual Average Number of Executions
1930~1934......, J N 18
1988-1080. . ..o e 18
B L B 18
051040, . i i 7
10801084, Lot ciene e s 8
AL £2 0 6
19601962 (B years) ... ...l R 3

Source: Computed from data supplied by New York Btate Department of Cor-
rection, Division of Research.

TABLE &
NEW YORK (1956-1961)
Homieides {muvder and non-nogligent manslsughtor} reported.........o. 0 3,148
Indietnents for murder In the first and second degrees. . .....0vvuuvuen. e 1,337
Indictments for nou-negligent manslaughter. ... oo i i iiaia e " 806
Convietions of murder in the fissb dogrea. ... .o i Ceveaines 92
Convictions of murder in the second Aegroe. . ..ot vt iivirerorranranee 187
Convictions of non-negligent manslaughter... .. rr e e a b e e e ieretaeaa 1,001
Porsons sontenced to death. . ... .ot ie it i e 49
Denth sentences comInuted. ... cou i et icnneersicianrasyaraarann 5
B T3 1o R 28

Source: Computed from dats supplied by New York State Department of Core
raction, Division of Research.

TABLE 6

PRIOR ABOLITION STATES

Btate Date of Abaolition Date of Restoration
TOWR. v veer e cvaninvnnenns vaereran 1872 1878
Kansas. .ooovviiuriesrinirnanns e 1887 1035
Colorado. .o vvvvvennns Vearsans R 1847 1901
Washington, . ........ Crsescensanns 1918 1919
VT2 1 T 1915 1920
SBouth Dakoto. .o oovivirrireinanss 1915 1039
Fennessen. vy, Craascae e raernas 1918 (for al) crimes 1019
axcapt raps)
F s e saraaaes 1816 (for all erimes 1918
exuept treason)
Missour. seveeiionnonas [N 1917 1919
DHOlRWATE car s v esnrreersosirirons 19568 1961



APPENDIX B

The following study has been prepaved by the New York State
Division of Pavole pursuant to fhis Commission’s request, and
Is set forth verbatim with such Pavole Division s permission :

PAROLE EXPERIENCES OF MURDERERS
Inmroduction

Many statements have been made by those in the ¢orrectional
field to the effect that paroled murderers are among the safest
parole risks. A recent research report of the state of Ohio! states
amovg other things: “‘the 169 first-degree life-sentence murderers
paroled since 1945 have compiled the bighest parole suceess rate
of any offense group. , .."" It has been for years the observation
of practitioners in the New York State Divigion of Parole that
paroled murdevers are relatively safe parole risks and surveys of
limited scope have covroborated this observation. The purpose
of this study is to make an extensgive survey of pavoled murderery
in New York State and to eompare their delingueney rates with
paroled non-murderers,

Beeanse most of those convicted of murder first degree were
originally sentenced to be executed whereas those convieted of
murder seeond degree were not, the statistical data and tables will
be presented separately in the Appendix for each group. One
may, thereby, learn what happened to those individuals whose
lives were spared by the commutations of sentence of the Gov-
ernors and who later were released on parole to the eommnunity,

Murder First Degree

From the inception of the Division of Parole in the Executive
Department in July, 1980 watil December 31, 1961 a total of B
individuals convicted of murder first degres have been released
from New York State correctional institutions to original parole
supervision. Forty-five were released to parole supervision as a
result of commutation aetion by Glovernors of New York Siate.
Bight were released subsequent to September, 1960 by aection of
the Parole Board under the provisions of chapter 292 of the
Lmws of 1960. TUnder the provisions of chapter 292 s person
serving s term of natural life may be veleased on parole ag though
the sentence is one of 40 years minimum and natural life maxi-
mum.  Prior to the enactment of chapter 292 ouly the aection
of the Governor eonld provide for the release on parole of parsons

E Capital Punishment. Staff Research Report No, 46. Ohio Legislative
Service Commission, January, 1061,
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convicted of murder first degree. Of the 63 persons convicted of
murder first degree and released to parole supervision, 61 had
been originally senteneed by the courts to be exeeuted but the
executions had been commuted to natural life sentences by aetion
of the Governons.

Ag &

The age distribution at the time of release on parole of the 63
persons convieted of murder frst degree is presented in Table 1
it the Appendix. The mean age of the 63 persons at the time
of their velease wag 51 years,

The educational attaimment prior to reception in prison of the
63 persous is given in Table 2. Five of the 63 were reported to
havo completed high school and of these, three attended aollege
and one was a gradoate of a University in Japan, There were
30 of the 63 who were reported to have not completed the eighth
grade of elementary school.

Marital Stetus

" ‘The marital status of the 63 individuals is presented in Table 8.
There were 32, or over half of the group, who were gingle, i.e.
never marvied. Of the 26 who had been married, five wers sepa:
rated and six were divorced from their wives at the time of their
release from prison,

Color and Sex

As reveeﬁfd in Table 4, 50 of the 63 bersous were white males;
uine were Negro males; one was a white female; one was a Negro
female; one was a Chinese male; and one was a J apanese male,

Previous Felony Convictions

Thorc»' were. as revealed in Table 5, 56 of the 63 persons who had
Bo previous felony convietion, six who had one felony eonvietion
and one who had three felony convietions prior to the murder con-
vietion,

Lime 8pent in Institution

. Table 6 presents data on the number of years spent in New
\qu State correctional institntions by the 63 paroled murderers
before their release on parole. None of them spent less than nine
years; seven spent move than 80 years; and the mean number of
years spent by the 88 persons in enstody hefore veloase on pavole
was 33 vogps, . ) o

Year of Release

N In Pable :i‘ may he found the year of release to pavale poryi.
sion niz Lhe 68 paraled murderers. The greatest number of veloages
viz, eight, ocenrved in 1961 when two were released by netion
i))f t-hle Governor and six were released by action of the Board of
Parole.
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Effective Delinquents

Of the 63 paroled murderers three beeams effective delinquents
in the period from date of release to December 31, 1962, By
effective delinquent is meant one who was declaved delinguent
by the Parvole Board and whose delinquency was not cancelled
by the Parole Board. One was retwrned to prison with a new
sentence after spending one and one-half years on parole and after
being convieted of burglary third degree. Another was returned
to prison by the Parole Board as a technical parole violator after
spending 16 months on parole and as of December 31, 1962 was
still in prison. The third delinguent was returned to prison by
the Parole Board as a technical parcle violator aftor spending
two years on parole, was later reparoled by the Parcle Board and
as of December 81, 1962 was under parole supervision.

Time Spent on Parole

Table 8 gives the period of completed parole of the 60 con-
vieted murderers who did not become effective delinquents on
parole. Of the 47 still on parole as of December 31, 1962 there
were 12 who had been deported to foreign countries and who were
not under aclive parole supervision. The remaining 85 were
under active supervision in the United States. There were nine
who had died while on parole and four who had been discharged
from parole supervision by the Parole Board,

Murder Second Degree

From January, 1945 to December 31, 1961 o total of 514 indi-
viduals convicted of murder second degree have heen released from
New York State corvectional institutions to original parole super-
vision by the Board of Parole. Those convicted of murder second
degree and released prior to 1945 were not ineluded in this survey
because statistical data on them were not readily available.

Age

The age distribution at the time of release on parcle of the 514
persons convicted of murder second degree is presented in Table 1
of the Appendix, There were 18 under 26 years of age and 29
over 64 years of age at the thme of their velesse on parole. The
mean age of the 514 persons at the time of their relense was 46
years.

Bducation

The edueational attainment prior to veception in prison of the
514 persons is given in Table TI. Fourteen, or 2.8 per cent, of the
514 were reported to have completed high school. There were 295,
or §7.3 per cent of the 514, who were reporied to have not com-
pleted the eighth grvadde ol elementary sehoul,

Aarital Slutus

The marital status of the 514 individuals is presented in Table
L. There were 237, or 46.2 per cent of the 514, who were single,
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ie, never married. OF the 242 who had been marrvied, 69 were
separated and 38 were divorced from their wives at the time of
their release on parola.

Color and Sex

As revealed in Table 1V, 343, or 66.7 per cent, of the 514 persons
were white males; 148, or 28.2 per cent, were Negro males; 11
were white females; seven were Negro foinales; and five were males
other than white or Negro,

Previous Felony Convictions

There were as ravealed in Table V, 417, or 81.1 per cent, of the
514 murderers who had no previous felony convietion; 77, or 15.0
per cent, who had one previous felony conviction ; and 20 who had
two or three felony convietions prior to the murder convietion.

Pime Spwt n Institution

__Table VI presents data on the number of years spent in New
York State correetional institutions by the 514 parcled murderers
before their release on parole, Five, or 1.0 per cent of the 514
bersons, spent two years and two, or 0.4 per cent, spent 81 years
or more before release on parole. There were 197, or 38.2 per cent,
of the 514 persons who spent 13 to 14 Years in the institution before
rolease on parole. The mean number of years spent in the insti-
tution before release on original parole by the 514 murderers was
15 years,

Yeur of Release

in Tﬁat‘ﬂe VII may be found the year of release to original parole
supervision of the 514 paroled murderers, The greatest number
of releases, viz, 49, oceurred in 1958 and the smallest number, viz,,
18, oecurred in 1958,

Effective Delinguents

As revealed in Table VIIT there was a total of 115, or 22.4 per
cent, of the 514 paroled murderers who becams effective delin-
quents.  Of the 115, there were 17 who were convicted of felonies,
33 who were convicted of misdemennors or lesser offenses and 65
who were technical parole violators., Of the 17 convicted of
felonies, two, or 0.4 per cent of the 514, were convicted of murder
first degree. One of the two convicted murderers had been paroled
aifter spending 17 years in prison. The other had been paroled
alter spending 18 years in prison. One committed two murders
w}thm otte month of his release on parole and he was oxecuted in
Su{g Sing Prison in March of 1963, The other was on parele for
a little over a year when he was involved in the murder which
eventually resulted in his convietion of murder first degres and
he was exceuted in Sing Sing Prison in July 1955, " ’
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Lime Spent on Parole

Table IX presents data on the length of parele supervision s of
December 81, 1962 of 399 paroled murderers who did not become
effective delinguents while under payole supervision,  As of Decom-
ber 81, 1962 there wers 1G4 Dndividuals still on parele, 27 of
these being in foreign countries and not under active parele super-
vision, There were 81 who had died and an additional 154 who
had been discharged from pavole supervision either by the Parole
Board or for other reasons,

Dispositions of Effective Delinguents

Table X gives the disposition made of the 115 paroled murderers
who became effective delinguents on parole, Fifty of them were
convicted of felonies, misdemeanors and lesser offenses; 42 of
these having been relurned to institutions in New York State and
eight having been imprisoned in other states or Jarisdictions,
Of the 53 paroled murderers who were returned to institutions
in New York State by the Parole Board as technical parole viola-
tors there were 15 still in the institution as of December 31, 1962,
eight who had been discharged from the institution by death
or for other reason; 20 who were reparoled and were still on
parole as of December 81, 1962; and 10 who were reparoled and
later discharged from parole by death or other veason. There
were an additional 12 technical parole violators who had been
declared delingnent because of absconding and as of December 81,
1962 these 12 were still in absconder status and unapprehended.

Comparvison of Delinguency Rates

Delinquency rates of paroled murderers and pavoled non-mur-
derers will be compared on the basis of two criteria. One
eriterion will be the over-all delinguenay rate whieh is based on
all the effective delinquencies whieh oceur during a ealender year.
The other eriterion will be the new convictions rate which is based
on the total number of convictions of felonies, misdemeanors and
lesser offenses which oceur from date of release to the end of the
observation period. The procedures, populations, periods of obser-
vation, etc, used to arvive at the two rates wused for omparison
purposes are explained in the two following sections,

Over-all Delinguency Rates

The parolee population used for comparing the over-all parole
delinquency rates of those convieted of murder flust degree and
murder second degree and of those convieted of all other offenses
was all males released from New York State correctional institu-
tions to original parole supervision during 1958 and 1959 exelusive
of those released to warrants or to deportation. Altogether in
1958 and 1959 theve were 7,626 males veleased to original parole
but 61 of these were released to deportation and 195 were releaser
to warrants, Exclusive of the 256 released to deporiation and

|
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warrants there were 7,370 males veleased on original parocle and
these 7,370 are the sulyjects of this stwly on over-all delinguency
rates. . o

Pavolees released Lo deportation wepe not included in the popu-
lation to be sbudied beeause There is litle ehanee of parolces living
in forvign couniries being declaved delinguent. Parolees released
to warrants were nol included because these individuals are
kept in eustody in other jurisdictions for varying periods of time
and during this time theve is little chance of their violating parole
conditions,

Parolees released on reparole in 1958 and 1959 were not included
in this study because they comprise a different population of
parolees, i.e, all of those veparoled had previously been released
on original parole but later were returned to correctional institu-
tions as parole violators. Including weparvoled individuals wonld
have impaired the homogeneity of the original parole population
since none of this population had viclated pavole or their present
sentence and all of them were parcled on their present sentence
for the first time.

The period of observation for delinquent parolee behavior for
those released in 1958 were the years 1938, 1959 and 1960 and
for those released in 1989 were the years 1939, 1960 and 1961.
The length of the observation period, which averages 30 months
for the subjects of this study, is congidered an adequate one since
the greater majority of parvoless who sare declared delinquent
violate within 80 months affer the date of their release. For
examaple, of the 2,420 parolees declared delinguent in 1960, 2,252,
or 93 per cent, were declared delinguent within 80 months of the
date they were released on parole.

For purposes of this study delinguent parolee behavior ig equated
with the presence of an effective delinguency, i.e., any delinguency
declared during a calendar year whieh is not cancelled during
the same year. The greater majority of effective delinguencies
which may be divided into those declared delinguent because of
technieal violations and those declaved delinquent because of new
arvests, result in return to the institution for parole violation.
It may be noted that almost 90 per cent of the parole violators
returned to iustitutions jn New York State ave returned at the
diseretion of the Parole Board and the remainder are returned by
the courts with new commitments,

During 1958 and 1959 theve were eight males released to parole
supervision who had been convieted of murder first degree and 57
males who had been convicted of murder second degree, During
the same two year period 7,305 males were released to parole supers
vision who had been convicted of all offenses other than murder.
During the three year observation periods nine, or 13.8 per cent, of
the 65 murderers became delinquent whereas 2,996, or 41.0 per cent,
of the 7,305 non-murderers became delinquent. The following table
presents a breakdown of the effective delinguencies of the 85 males
convieted of murder first degree and murder second degree and of
the 7,305 males convieted of all other crimes who wove released 0
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original parole supervision during 1958 and 1959, As explained
under procedure the period of observation for offective delingueneies
was 1958, 1959 and 1960 for the 1988 releases and 1959, 1960 and
1961 for the 1959 releases.

Teffective Delinguoncies

Techuieal New
Violations Arrests Total
Crime of Conviction Released No. % Na, %% No. %

Murder Pirst Degree and
Murder Second Degreo. . G
Al other Offenses. ... ,.... 7,308

5 7.7 4 6.1 9 13.8
1,667 22.8 1,320 18.2 2,996 41.0

As may be noted the fotal delinguency rate of the non-murderers
was almost three times as great as that of the murderers and
approximately the same ratio applies to delinguencies beecause of
new arrests and to technieal violations, The ehi square of the differ-
ence between the number of effective delinguencies among those
convicted of murder and the number of effective delinquencies
among those convieted of all other offenses was found to be a very
significant one, or stated simply, one most unlikely to occur through
chanee factors,

New Convictions Rate

Starting with the pavole releases of 1934 the Division of Parole
instituted the program of following through, for at least five
valendar years the parole experiences of the original releases to
parole supervision of each year. During the 10-year period
1948 through 1957 a total of 98,788 individuals convicted of
erimes other than murder were released to original parole super-
vision and these individuals were ebserved for periods of time
which varied from a few months up $o five years. Inasmuch as
the dates of relsases were soattered through the calendar year,
it may be assumed that by the end of the fifth calendar year follow-
ing release the gronp stll under supervision as of the end of the
fifth calendar year had been under observation for a mean period
of approximately four and one-half years,

During the same 10-year period 1948 through 1957 a total of 886
individuals convicted of murder fivst degree and murder second
degres were released to original pavole supervigion and these
individuals were likewise observed while under parole supervision
for five calendar yearvs. 'The following table presents the per-
centages of thoge eonvicted of felonies and misdemeanors or Iesser
offenses among the murderers and non-murderers during the five
calendar year observation periods.

Por Cont of Now Convietions
Misdemeanor or

Crime of Convistion Released TFelony Lesser Offense Tatal

Murder Firat Dagree and Murder Second
Bogre. . c.ouv i 336 2.49 4.8% 7.2%,
All Other Offenses. . ....... el 28,788 8,29 12.19% 20.8%

i
!
|
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As may be observed in the shove table there were 7.2 per cent of the
336 murderers who were convicted of felonies, misdemeanors or
lesser offenses during the fve year calendar period following their
release to parole whereas theve were 20.8 per cent of the 28,788 non-
murdervers who were convieted of similar erimes during the same
observation periods. In brief, as the above data reveal, the parvoled
nor-murdevers were eonvieted while under parvole supervision of
almost three times ag many offeuses as were the murderers. The chi
square of the difference between the number of those convicted of
new erimes among the morderers and the number of those convicted
of mew erimes among all non-murdevers was found to be statis.
tically a very significant one.

Concluston

Basged on the findings presented above it may be stated that both
from the viewpoint of the over-ull delinguency rate and from the
viewpoint of the new convictions rate those convieted of murder are
better parole visks than those convicted of all other offenses.

Discussion of Findings

As the findings reveal, the 63 pavoled individuals who had been
eonvicted of murder first degree made exceptionally good parole
visks. None of them were involved in seriously assanltive behavior
while under parole supervision and as of the end of 1962 just one
was returned to prison after conviction of a new felony. It should,
of course, bo noted that individuals eonvieted of murder first degree,
whose sentences were commuted and who ave eventually paroled,
are a select group. Yor example, during the period 1930 through
1961 when the 63 individuals convicted of murder first degree were
paroled, there were 327 individuals convieted of murder fivst degree
who were exeeuted in New York State. Also, as of June 30, 1058,
there were in New York State prisons 176 individuals serving life
sentences who had been convicted of murder fivst degree and who
had not been released on parole. It is, therefore, obvious that the
63 individuals whose parole experiences were observed in this gtudy
were a select sample of a group comprised of all individuals con-
vieted of murder first degree. Keeping in mind that individuals
convieted of murder first degree and later pavoled ave a select
group, it s, nonetheless, frue that sush individuals in New York
State have proven themselves to be exceptionally good parole risks.

Individuals ronvieted of muvder sccond degree also make good
pavole risks but, appavently, not ng good risks as those convicted
of murder first degree. One of the reasons Tor this is probably
due to the faet that they are not as select n group. Tor exmnpl(;
all individuals convieted of murder sceond degree are, ave-n-t;uallyi
eligible for parole whereas those convieted of murder Bust degree
and sentenced to be executed are not eligible to be paroled unless
their sentences have been commuted by the Governor. There are
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other possible reasons such as greater age and less extensive
previous criminal record which may, partially, explain the better
parole experiences of those convicted of murder fivst degree but that
shall not be gong into here,

Althongh the 514 individuals convieted of murder second degrec
had relatively good parvele records, it is a fact that two of them
commitied erimes while on parole which resulted in their being
convicted of murder first degree and later exeeuted. Ono was
involved in an armed hold-up and while he did not actually do
the killing he was convicted of murder first dogree. The other
killed two drinking companions shortly after his release on pavole,

The faet that paroled non-murderers were found to be approxi-
mately three times as delinquent while under parole supervision
ag paroled murderers leaves no doubt that paroled murderers are
better parcle risks than the non-murderers. The question now
arises as to why murdervery arve better pavole risks. It is mot one
of the objectives of this study to determine the reasons why
murderers are better parole risks than non-murderers but some
observations will be offered as possible explanations as to why
they make betier pavole visks,

It was found in a previous study? that delinquency rates of
parplees nve at their highest in the age groups under 41 years of
age and as the ages of the groups increase, the delinguency rates,
more or less, regularly deerease. "The median age of all parolees
released to original parole supervision in 1858 and 1959 was 26
yvears of age. The mean age of the 577 paroled murderers observed
in this study was 46 years of age. Because of this age factor alone
one would expeet that the paveled murderers as a group would
make better parole risks than the younger non-murderers. It
was also found in the above cited siudy? that the lowest delinquenecy
rate was maeintained by those who before their parvele spent the
longest time in the institution. The median period of institutional
treatment of all pavolees released to original supervision in 1958
and 1959 was 28 months whereas the mean period of institutional
treatment of the paroled murderers was 16 yvears, Although it is
most probable that this factor of length of institutional treatment
is closely eorrelated to the nge factor, one eonld, nonetheless, state
that on the basiz of their greater length of institutional confine-
ment pavoled murderers would be expected to do better on pavole
than all other offenders,

Hegardless of what the reasons are as to why paroled murderers
make hetter parple risks than non-murderers it has been demon-
strated in this study that, wsing both the over-all delinguency
rate and he new econvietions vate ag the eviteria, pavoled murdevers
in New York Siate conmit fewer delinguencies on pavole than
othey offenders o a degree that it s slatistically very signifieant.,

’Stm;ton,. J. Some Factors Assovinted with Delingnent Paroles Behavior.
Thivty-Second Annual Report of the Divirion of Pavele. Logixtative Doen.
ment 1062, No. 112,
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Summary

Duving period July, 1930 through December, 1961 a total of
83 persons convicted of murder first degree were released to
parole supervision. As of the end of 1962 one of the 63 had been
convieted of burglary third degree and two had become teshniecal
parele violators but were not involved in any new crime,

During the period 195 through 1961, a total of 514 persons
convicted of murder second degree were released to parole super-
vision. As of the end of 1962, two of the 514 had been convieted
of murder first degree and were executed; 15 had been convieted
of other felonious offenses; 33 had been convicted of misdemeanors
or lesser offenses; and 65 had become technical parole vislators,

In order to determine whether those convieted of murder were
botter or poorer parole risks tham those convieted of all other
offenses, the delinguency rates of large groups of non-murderers
were compared with those of the murderers, Using the criterion
of the over-all delingnency rate the non-murderers were found
to have committed about three times as many delinguencies on
parole as did the murderers, and the difference hetween the
delinquency rates of the two groups was found to be statistically
very significant. Using the criterion of new convictions while
under parcle supervision the non-murderers were found to have
been convieted of almost three times as many evimes as the
murderers and here too the difference between the conviction
rates of the two groups was found to be statistically very signifi-
eant, On the basis of the findings enumerated the conclugion was
drawn that those convieted of murder first degree and muxder
second degree ave significantly better parole risks than those
convicted of all other offenses.

Apri 15, 1963
Jomw M. Sranron, Ph.D.
Director of Research
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TABLE

AGE DISTRIBUTION AT TIME OF RELBASE ON ORIGINAL PAROLE OR
3 PERBONS CONVICTED OF MURDER 187 DEGREE AND RELEASED
TO ORIGINAL PAROLE SUPBRVISION DURING PERIOD JULY, 1930
TO DECEMBER, 1961

Agen Number

From 3l o35 Years. ... ... v i, 4
Fram 864040 Years.. ... ..ot i i, 8
From al o 45 Yenrs, . .ovvvetn e e e &
From 40 0 50 Yenrs. .o oyttt iecninennrinn, 12
From 81 to BB Yoar&. ... cirrt i vt ciiannininn 10
From 8610 60 ¥ears. ...coovin it iiinr e esnn 7
From 61 to 68 Years,........ e s e e 7
From 86 60 70 Yoars. . ouvue i ii e cinrcnneans 3
Over 70 ¥ears. . o i i i e 3

Y 63
MEBB BEB. cvvree i ers e i e 51 yesra

TABLE 2

EDUCATION BASED ON THEIR STATEMENTS OF 63 PERSONS CON-
VICTED OF MURDER IST DEGREE AND RELEASED TO ORIGINAL
PAROLE SUPERVISION DURING PERIOD JULY, 1930 TO DECEMBER,

1961

Grade Attained Number

Never attended school................ e 4
Under fifthgrade. ..o ci s 8
Fith grade. oot i e 6
Sixbhgrade. .. .. e 4
Soventh grade. . ..o, .t e e, 8
Bt grade. e e 18
Part high sohool. ... .ot e 11
Complated high sehool. . . .ou v it 1
Part ColemE. . e K
Completed collegs. .. ........ e e 1
Nobgiven. ... ...ttt e 2

TABLE 3

MARITAL 8TATUS OF 63 PERSONS CONVICTED OF MURDER 18T DEGRED
AND RELBASED T0O ORIGINAL PAROLE SUPERVISION DURING
PERIOD JULY, 1930 TO DECEMBER, 1961

Status Number
1 T2 1 32
B £ 3 (T g
Separated... ..o A B
Widowed. ... ...... e e e e s 6
Divorced, . .. it i 8
Tiving in common-law relationship. ................ ... ... 4
Nob gIven. ..o i i e 1
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TABLE 4
COLOR AND SEX OF 63 PERSONS CONVICTED OF MURDER 18T DEGREE

AND RELEASED TO ORIGINAYL PAROLE SUPERVISION DURING
PERIOD JULY, 1930 TO DECEMBER, 1061

Color and Bex Number
White male . .. i e 50
Negro male. ..o et i e 9
White femmRle. .. vt i i e s 1
Negrofemale. ... . i i i eiirssaieineanns 1
Chinese made.. .. c.oovv vt i e 1

Japanese male. . .. ie i e M,_L,.
7 63

TABLE 5

PRIOR FELONY CONVICTION RECORD OF 63 PERSONS CONVICTED OF
MURDER 18T DEGREE AND RELEASED TO ORIGINAL PAROLE
SUPERVISION DURING PERIOD JULY, 1630 TO DECEMBER, 1961

Prior Felony Convictions Number

TABLE ¢

LENGTH OF INSTITUTIONAL TREATMENT OF 63 PERSONS CONVICTED
OF MURDER 18T DEGREER AND BRELEASED TO ORIGINAL PAROLE
SUPERVISION DURING PERIOD JULY, 1930 TO DRECEMBER, 1961

Length of Trentment Number

Dyenesto W yenrs............... ... ettt 2
Uyears 10 12 ¥emr8. .. ..o oo i i e 1
Iyearato Idyenrs. ..o i s AN 4
Wyearato 1B years. .o ..o i i e, 7
17 years to 18 years... ... B .. 5
10 years t0 20 YOS .. o i e 8
21 yeara 40 22 YOMIE. .o it e 6
23 yonra to 2L YOS, . uu e e 8
2 yeara to W0 ¥RATS. .. [
27 yours 10 8 VOAYE . ot e §
Ayenrsto B0 yenrs. ... ., 5
Slyearsandover. .. ..................... T 7
Botal, o 83
Mean number of yonrs of treatment. ... ... ... 23
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TABLE 7 ‘ TABLE 1
YEAR OF RELEASE ON PAROLE OF 63 PERSONS CONVICTED OF MURDER AGE DISTRIBUTION AT TIME OF RELEASE ON PAROLE OF 514 PERSONS
18T DEGREE AND RELEASED TO ORIGINAL PAROLRE SUPERVISION CONVICTED OF MURDER 2ND DEGREE AND RELEASED TO PARCLE
DURBING PERIOD JULY, 1980 TO DECEMBER, 1981 - SUPERVISION DURING PERIOD JANUARY, 1045 TO DECEMBER, 1061
Year of Release Number Yesr of Reloase Numbar : Ages Numbar Peor Cent
1930............ 1 1948 ..ol 1 | Wyearsandunder. ..o i, 7 1.4
981 1 1940, ... L, 3 . From2Lto 28 yonrs. ..ot i 11 2.1
1932, . ... ... 2 080 ......000nal . 1 L From 26 to 30 yonrs............... PR 17 3.3
1933, ..... ..l 2 h3+7:3 L 4 From 81 1o 38 Yomrs. .or it e s 56 10.8
1085, ..., 1 1952, . i 3 From 84 to 40 years..,..., et nn e  ereeeees 131 17.7
1086, ..........., 1 14135 S . 1 Trom 41 60 48 YORtE. . .ot tct it e 89 17.3
87, ..., 1 Wad, ...l . 2 From 46 60 80 Fomrs. . vt e ceneas 79 18,4
1088, ... ..., 1. 1986, ...00vnnnnnns & FromBlto 8B years.......vco i, s. r e 688 13.2
W42, ... 3 1967 oo, 3 From B0 40 B0 Yerma. ..ot vt iieriaininnnans N +5 8.8
943, . 0 a 1 1I958.,..........0,. 8 From 61 to 65 ¥eale. . ...ttt i i iira e, .. 20 5.8
944, . ... .., 2 1969 . ... 00 3 Trom 88 t0 70 ¥ora. ..o v iivir et .. 18 3.1
1948, ...l 1 1960, .0 e, 3 L L S [ 1.2
48, ... L 4 W81 . 8
R 1 Total........,.. 68 B 514 100.0
Mean age I YORrs. . .ttt e e e 46

TABLE 8

TABLE 11

PERIOD OF COMPLETED PAROLE OF 60 PERSONS CONVICTED OF
MURDER 18T DEGREE RELEASED TO ORIGINAL PAROLE SUPER-
VISION DURING PERIOD JULY, 1930 TO DECEMBER, 1061 AND NOT
BUBSEQUENTLY BECOMING EFFECTIVE DELINQUENTS

EDUCATION BASED ON THEIR STATEMBNTS OF 514 PERSONS CON-
VICTED OF MURDER 2ND DEGREE AND RELEASED TO PAROLE
SUPERVISION DURING PERIOD JANUARY, 1945 TO DECEMBER, 1961

Discharged from Parole Grade Attained Number Per Cont
8till on By QOther Nover attended gohool. .. ... i i 81 8.0
Period of Completed Parole Parole Death Rensons Ungraded. .. ....ov i i e e 1.4
Toss than G monthe. .o vt iviiinnneeerns e 4 e Under fifthgrade. . ..o, :38 17.1
6 months but less than 1 year........... e e 1 Fifthgrade. .. ..o, 28 5.4
1 year but loss than 2 yesrs. ... .............. 8 . e Sixthgrade. ....oovi 65 12.6
2 yonrs but less than 3 years. .. .............. 3 i Cens Seventhgrade............o.ooi o, 76 14.8
3 years but lessthan 4 years, . ..o .oovviuns... 2 1 e Eighthgrade...... ... i, 89 17.3
4 yoars but loss than b Yoars. . ........00.0.es 2 o Part highschool....................o i 108 21.0
5 years but less than 10 years, .......... e 8 1 1 (Eompiemd highashool.. .. ...oiii it inreens it 1.8
10 years but Jess than 20 years. ... ... ... 15 1 2 Parboollege. . .o.ovivn i e i 4 0.8
20 years but less than 80 yenrs. .............. 7 o 1 Comploted college. ... c.o.oovin oL, 1 0.2
B yenraand OVBI. ... iL i 2 . Nob glven. . oo e e 8 1.8
T 47* 9 4 Totol. .o..oinnnn. . e a e e aeay e B34 100.0

* Twolve of these had heon deported to foraign coundries and were not under active

srole supervision. In addition to 47 still on parole thers was one paroles who had

besn returned to prison as a technionl parole violator, was later reparoled snd was
under parole supervision as of 12/31/62.
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TABLE 11T
MARITAL STATUS OF 514 PERSON8 CONVICTED OF MURDER 2ND

DEGREE AND RELEABED TO PAROLE BUPERVISBION DURING
PERIOD JANUARY, 1845 TO DECEMBER, 1961

Status Number Per Cent
e, . e e 237 46.2
Married. . e e e e i e 84 16.3
BeparatEd. . .. i e v 69 13.4
B S 66 10.9
DHVOrCRd, o o i ce e ans 33 6.4
Living in commeon-law relationship., .. oo ovvv i 36 8.8
B R 514 100,0
TABLE IV

COLOR AND SEX OF 5i4 PERSONS CONVICTED OF MURDER 2ND
DEGREE AND RELEASED TO PAROLE BUPRRVISION DURING
PERIOD JANUARY, 1945 TO DRECEMBER, 1961

Color and Sex Number Per Cent
WhIte 1810, . o i e 343 6.7
NEEro DAl L o1y e v en e 148 98.8
B Y U 11 2.1
Negro £8mnle. ..o iircarsr it anaanans 7 1.4
LT Y T & 1.6
B Y 2 N 514 100.6
TABLE V

PRIOR FELONY CONVICTION RECORD OF 514 PERSONS CONVICTED OF
MURDER 28D DEGREE AND RELEASED TO PAROLE SUPERVISION
DURING PERIOD JANUARY, 1945 TO DECEMBER, 1861

Prior Felony Convietions Number Per Cent
T . + e s e v v e b et e ae v me e st mr e ey s 417 81.1
Do s 7 %.0
L4307 WA 15 2.9
D ITBE .+« e et e et et et B 1.0

Total. . oo v i e fiasaareaaens 514 106.0

5
|
I

G S e e e
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TABLE Vi
LENGTH OF INSTITUTIONAL TREATMENT OF 514 PERSONS CONVICTED

OF MURDER 2ND DEGREE AND RELEASED TO PAROCLE SUPER -
VISION DURING PERIOD JANTARY, 1045 TQ DECEMBER, 1981

Eength of Treatment Number Per Cent

FFBREE. e e e 3 1.0
Byoars 0 4 FOAYS. .. it e s 7 1.4
Gyears 10 8 FOBIB.. .t i e aas . ] 1.2
Tyenss L0 B FRAS, ... L i i e s [ 1.2
Dyears 60 1O FORIB. .. ou e e et 4 0.8
yearsto 12 yenrs .. oo e e &7 11.1
13 wears 0 1 ¥olIE. . . e 187 38.2
1yenmsto I yaura. .. . .o i i e . 86 16.7
I7yearsto I yomra. ..o i i e 40 7.8
ID years 40 20 ¥OmIB. .ov i e §0 9.7
Blyearst0 B years.. . ... i e 19 3.7
B3 WenrB 0 B4 YOI .. e 12 2.3
28 yertB t0 20 FORTS.. ... i e ra e 15 2.4
27 yeaxs 0 BB YORYE. ... . i e 7 1.4
W years 1o B0 YROYA. .. .. e 1 0.2
3L wenrs AN OVET . ... e s 2 0.4
............................................. 514 100.0

Mean number of Years of Treabment..................... 15

TABLE Vi1

YEAR OF RELEASE ON PAROLE OF 514 PERSONS CONVICTED OF
MURDER 2ND DEGREE AND RELEASED 'fO ORIGINAL PAROLE
SUPERVISION DURING PERIOD JANUARY, 1845 TO DECEMBER, 1961

Yesr of Release Naunher Year of Release Number
1946, . .. ...h e 25 964, . L 32
WhB. ... .., 26 W66 ... ..., 33
W47, 33 1966...... .. .l 16
1948.. ............. 25 W87........ ..., 20
1949, ..., .. 34 1988............... 25
1980, ...l 31 9680, .. ... ... .. 36
8. ..., 34 0600 ........ . ... 27
W62.....c0inenn.. 40 B ) 28
053,00 .. 44 R

Total.......... 514
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TABLE VIH

PERIOD OF COMPLETED PAROLE OF 115 PBRSONS CONVICTED OF
MURDER 2ND DEGREE, RELEASED TO PAROLE SUPERVISION
DURING PERIOD JANUARY, 1948 TO DECEMBER, 1061 AND SUBSE-
QUENTLY BECOMING EFTECTIVE DELINQUENTS

{Period of Observation for Effective Delinquency Extends from Date of Roleasa to
December, 1962)

Pelony Conviotion  Effective Delinquents
Homicide Other Misdemeanor

or Lewsor

Offense  Technioal

Poriod of Comploted Parole Convietions Violations Total

Less than § months............. 1 1 8 18 23
§ months but loss than 1 year. .. Co 2 R 8 8
1 year bul less than 2 yenrs. . ... 1 2 10 11 24
2 yoore but less than 3 years. ... . 2 8 7 17
3 years but less than 4 yenrs, .., 2 2 8 12
4 years but less than § years. ... i 5 L4
3 yoars but less than 10 yenrs., . ..., & 8 9 22

10 years but less than 20 yemrs... ..., o oo 3 8

20 years but less than 30 yeaxs. .. ...,

Total. oo oiiiaiarnons R 2 18 a3 65 115

TABLE IX

PERIOD OF COMPLETED PAROLE OF 3990 PEBSONS CONVICTED OF
MURDER 2ND DEGREE, RELEASED TO PAROLE BUPERVISION
DURING PERIOD JANUARY, 1848 TO DECEMBER, 1861 AND NOT
SUBSEQUENTLY BECOMING EFFECTIVE DELINQUENTS

(Period of Observation for Effective Delinquency Dxtends From Date of Release to
December, 1962)

Btill on Parole Discharged from Parole

Period of Completed Paxole Reported  Active By Death Other Reason
Tess than 6 months. ............. e e ] 2

8 monthe but togs than Lyenr.. .. ..., . 2 3

1 yenr but less than 2 years. ..... 2 23 12 1

2 yenrs but less than 3 years. .. .. e 19 13 ]

3 yenrs but less than 4 years. ... 3 28 8 3

4 years but less than 8 years. . ... N 12 i3 1

5 yours but less than 10 years. . .. 12 31 26 89
10 yenrs but less than 20 years. ... 10 24 11 70
20} yenars but less than 30 yaars, ... ... e cee

.......................

e ek e B e

2
TABLE X

DISPOSITIONS OF 115 PERSONS CONVICTED OF MURDER 2ND DEGREER
RELBASED T0 PAROLE SUPERVISION DURING PERIOD JANUARY,
1945 TO DECEMBER, 1961 AND SUBSEQUENTLY BECOMING EFFEC-
TIVE DELINQUENTS

1. Convieted of Felony, misdsmennor or lesser offense.

a) Roturned to institution in New York State............................ 42
b) Tmprisoned in another state or Jurisdiction. . . .........o0verrrrn 8

2. Retumned to institution in New York State by Parole Board 85 a technionl
paroln violator,

8. Declared delinguent because of absconding, unapprohended and disposition
still pending. ... e e nn e 12

......................

TABLE XI

EFFECTIVE DRLINQUENCIES OF 65 MALES CONVICTED OF MURDER
187 DEGREE AND MURDER 2ND DEGREE AND OF 7,808 MALES
CONVICTED OF ALL OTHER CRIMES WHO WERE RELFASED ON
ORIGINAL PAROLE DURING 1958 AND 1050

(Period of Observation for Effective Da]inc%x:neies )was 1958, 1959 and 1960 for 1958

Releason and 1959, 1080 and 1961 for 1959 Relesses
Technical Declared Delinquent
Violations N
Ofonses Raloased  No. 0% b?g Arm(;otsa Nmow%
Murdor 1. ............. . 8 1126 ..., 1125
Murder 1. || 57 4 7.0 4 7.0 8 14.0
Murder T and 11 45 5 7.7 4 6.1 9 13.8
All other Offenses 7,305 1,007 228 1,320 18.2 2,006 410
Total.. . .\.o.. . e, 7,970 1,672 22.7 1,338 18.1 3,005 40.8

i R



