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March 1, 1959

To: Hon. NELsON A. ROCKEFELLER, Governor of the State of New
York:

The Legislature of the State of New York:

‘We submit herewith the Third Preliminary Report of the Advi-
sory Committee on Practice and Procedure. Upon termination of
the Tempoaray Commission on the Courts, funds were made
available by our respective Committees to continue the revision
of New York civil practice. The work has been conducted under
our supervision,

Avstin 'W. ERWIN,

Chasrman, Senate Finance Committee

‘WirLisam H. MACKENZIE,
Chairman, Assembly Ways and Means Committee
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March 1, 1959
To:
Hon. Austin W. ErwiN, Chairman, Senate Finance Commitiee:

Hon., Winiam H. Mackenzie, Chairman, Assembly Ways and
Means Commmittee:

The Advisory Committee on Practice and Procedure submits
herewith its third preliminary report. The scope of the entire proj-
ect undertaken by us has been indicated in the 1956 Report of The
Temporary Commission on the Courts, pp. 38-39, 141-155. N.Y.
Leg. Doe. No. 18 (1956). Our first preliminary report was printed
as Part III of the 1957 Report of The Temporary Commission on
the Courts. N.Y. Leg. Doc. No. 6(b) (1957). Our second pre-
liminary report was printed as Part II of the 1958 Report of The
’(I‘fmp;)rary Commission on the Courts. N.Y. Leg. Doec. No. 13

958).

The drafts in this report are tentative. They are being released
at this time so that the various bar association committees set up
to cooperate with the Commission as well as interested members of
the bar will have an opportunity to study them carefully and give
us their detailed comments and criticisms. Particularly helpful
will be suggestions with respect to types and content of official
forms. The committee wishes to acknowledge with gratitude the
many excellent suggestions already received from members of the
bench and bar,

The Committee plans to prepare a bill replacing the present
Civil Practice Act and Rules of Civil Practice for submission to the
1960 Legislature. If it is possible, therefore, suggestions with
respect to drafts in this report as well as the prior two reports
should be submitted to the Committee by October 15, 1959,

Communications to the Committee should be addressed to the
Advisory Committee on Practice and Procedure, Box No. 2, Law
School, Columbia University, New York 27, New York.

JACKSON A. DYrMAN, Chairman
GEeorGe G. CougHLIN
Austin 'W. ErwiN, JR.
S. Hazarp GILLESPIE, JR.
Samvuen M. Hesson
GiuBerT R. HueHEs
Roeerr W. JamIsoN
Harorp M. KENNEDY
WiLiam L. Lynca
JoHN W. MacDoNALD
JAMES O. Moorg, JR.
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33.9. [33.7.] Trial of issue raised on motion. ........... 190 179
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(a) Application for, and extent of, supervision of
disclosure.................. 0l 126
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(a) Objection at time deposition offered in evi- 140
TECB. « v v v evrven s e aas
(b) Errors which might be obviated if made 140
known promptly.......... INEERREE P By
(e) Disqualification of person taking c'lel.)o.sx.tlon.
(d) Compentency of witnesses or admissibility of] 141
testimony. ... ... 142
(e) Form of written questions. .......... e i
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50.6. Entry of judgment................... ... 206
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ARTICLE 1. GENERAL PROVISIONS

INTRODUCTION

This article contains introductory provisions, similar to those in
article 1 of the civil practice act, concerning the title and applica-
bility of the civil practice law and the forms of judicial proceedings.
The essentials of sections 1, 4, 5, 6 and 8 and part of section 7 of the
civil practice act have been included. It is contemplated that fur-
ther definitions will be added to proposed section 1.3, and that a
section will be drafted embodying the rules of construction of
sections 2 and 3 of the civil practice act.

No major change in the present law as to applicability has been
effected. See Applicability of the Civil Practice Act at pp. 557-672
nfra.

Contrary to present law, under which applicability of the civil
practice act to special proceedings may be dependent upon the
wording of the particular section, the proposed civil practice law
and rules are applicable to actions and special proceedings alike,
unless a different procedure is preseribed by rule or statute. See
proposed title 27 ; Special Proceedings at pp. 659-672 infra.

The section on declaratory judgments, since it contains a general
grant of power to the supreme court, has been added to this article.

TABLE OF SECTIONS IN ARTICLE 1

1.1. Short title; application.

1.2. Form of civil judicial proceedings.
(a) One form of action.
(b) Aection or special proceeding.
(¢) Improper form.

1.3. Definitions.

1.4. Declaratory judgment,

SECTIONS—ARTICLE 1. GENERAL PROVISIONS
1.1. Short title; application.
This chapter shall be known as the civil practice law. The

civil practice law shall govern the civil procedure in all courts
of the state and before all judges, except where the procedure
is regulated by inconsistent statute or rules adopted in con-
formance thereto. The civil practice law shall succeed the civil
practice act and shall be deemed substituted for that act

throughout the statutes of the state.



44 TENTATIVE DRAPT

Notes

This section replaces section 1 and the first sentence and part of
the second sentence of section 62 of the civil practice act. The
entire second sentence of section 62 will also be transferred to the
Judiciary Law. Both of these sections purport to define the gen-
eral applicability of the civil practice act. Section 1 states that
the act ‘‘shall apply to the civil practice in all the courts of record
of the state’” and section 62 that the ‘‘courts referred to in this
act are enumerated in section two of the judiciary law.”’

The actual effect of these general provisions, and their operation
in conjunction with the many applicability provisions in the acts
governing particular courts, is extremely difficult to determine.
See, generally, Applicability of the Civil Practice Act at pp. 563-
572 wnfra.

As for the general provisions, section 1 of the civil practice act
was added as new by the authors of the act in 1920, and the first
sentence of section 62 was derived from section 1 of the Throop
code. The latter was the only general applicability section in the
Throop code. When transferred to the civil praectice aet in 1921,
it stated that the ‘‘courts referred to in this act are enumerated in
sections two and three of the judiciary law.”” At that time section 2
of the Judiciary Law purported to list all courts of record and
section 3 all courts not of record.

By the terms of section 1 of the Throop code, then, it was gen-
erally applicable to both courts of record and eourts not of record,
although other provisions in the code (particularly section 3347)
severely limited this broad applicability provision. See Applica-
bility of the Civil Practice Act at pp. 562-63 infra. The authors of
the civil practice act obfuscated the general applicability question,
however, by retaining this broad provision as the first sentence of
present section 62 and at the same time adding a new applicability
provision, as section 1, which refers only to ‘‘the courts of record
of the state.”” See Report of the Joint Legislative Committee on
the Simplification of Civil Praectice 67, 89 (1919). .

The matter was further confused as a result of subsequent amend-
nients to Judiciary Law sections 2 and 3. Section 2, although pur-
porting to enumerate all courts of record, included as the last item
in its list ‘‘ [s]uch other local courts as are now constituted courts
of record’’; and section 8 concluded with a similar catch-all phrase
for courts not of record. In 1938 the Judicial Council, dissatisfied
with the ‘‘indefinite condition’’ of these provisions, recommended
the repeal of section 3 and enactment of a new seetion 2 which
would list all courts of record and provide that ¢“ [a]ll courts other
than these specified in this section are courts not of record.’’
2 N. Y. Jud. Council Rep. 42 (1938). This recommendation was
enacted. N. Y. Laws 1938, ¢. 53. The following year section 62
of the eivil practice act was amended to strike the words ‘‘and
three.”” N. Y. Laws 1939, c¢. 859. This amendment undoubtedly
was designed to conform section 62 to the Judiciary Law amend-
ments of the previous year, for there now was no longer any
seetion 3 in the Judiciary Law; courts not of record were defined
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instead in section 2 as all courts ‘‘other than those gpepiﬁe@ in this
section.’”” Yet these changes introduced an ambiguity into the
language of section 62 of the civil practice act, since only the courts
of record are actually ‘‘enumerated’’ in section 2 of the Judiciary
LaIw;l. any event, as indicated in Applicla.bil'ity of the Civil Pmct-?ce
Act at pp. 564-570 infra, the applicability of any general practice
act will depend very little on its own applicability provisions but a
great deal on the provisions, both general and specific, in the
individual court acts. The provision as drafted, therefore, attempts
to maintain the status quo until the individual court acts can be
reviewed with a view to providing uniform applicability provisions
and amending specific provisions to conform to the new l'aW and
rules. Such an approach is particularly desirable now since the
Judieial Conference has drafted a proposed Unifqrm City Court Act
to ‘‘make the Civil Practice Act and Rules of Civil Practice apply to
the city courts, except where the provisions of the [City Court] Aect
are inconsistent . . . .”” 2 N.Y. Jud. Conference Rep. 128, 14748
1956).
( ’%he) law will apply both to courts of record and to thos:e not of
record in so far as the Constitution permits and where it is not
inconsistent with other more particular statutes or rules adopted in
conformance with particular statutes. See, e.g., N.Y. Const. art.
VI, §11 (limiting jurisdietion of County Courts over defendants) ;
id., §18 (limiting equity jurisdiction of inferior local courts) ; cf.
notes to proposed section 13.10. ‘‘Civil procedure’’ is mtended. to
cover both actions and special proceedings. See proposed section
2 (b).

' T§1is) draft follows in some respects sections 2 and 60 of Roden-
beck’s proposed civil practice act. 1 Report of ‘_shfa Board of Statu-
tory Consolidation on the Simplification of the Civil Practice of New
York 17, 26, 168, 229 (1915). The Rodenbeck draft, hovs{eve_r,
permitted- the code—repealed for other purposes—to remain in
force wherever it was incorporated by reference in another act.
Such a resolution of the difficulty is obviously unsatisfactory for
it would mean substituting two full practice acts for one. Under
the proposed draft the civil practice law will be substituted for the
civil practice act in all inferior court acts.

Rule 3 of the rules of civil practice, making the rules applicable
to Surrogate’s Court proceedings, is omitted sinece a practically
identical provision appears in section 316 of the Surrogate’s Court
Act.

1.2. Form of civil judicial proceedings.

(a) Omne form of action. There is only one form of civil

action. The distinction between actions at law and suits in

equity, and the forms of those actions and suits, have been

abolished.
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Notes

This subdivision is identical with section 8 of the civil practice
act.

(b) Action or special proceeding. All civil Judicial proceed-
ings shall be prosecuted in the form of an action, except where
prosecution in the form of a special proceeding 1s authorized.
Ezcept where otherwise required by statute or rule, procedure
in special proceedings shall be the same as in actions.

Notes

The first sentence of this subdivision expresses the present law.
An action is the ‘“ordinary’’ method of obtaining relief. See
N.Y. Civ. Prac. Act §4. A court will not grant relief by special
proceeding unless specifically authorized by law to do so. See
Special Proceedings at p. 659 infra.

A ““civil judicial proceeding’’ is defined in section 1.3 of the
proposed civil practice law. An action or a special proceeding,
however, will not be further defined. Sections 4 and 5 of the
eivil practice act have been eliminated as offering little aid in such
definition. See Special Proceedings at pp. 657-59 infra. Section 11-a
and 46-a of the General Construction Law, containing similar pro-
visions, should be repealed.

The first sentence of this subdivision contains the essentials of the
definitions contained in present sections 4 and B, 1.e., that they are
both civil judicial proceedings and that they are mutually exclu-
sive. Further definition is left to the case law. Those proceedings
- which have traditionally been commenced by a summons, and
employ other procedure of an action, are actions. See Special
Proceedings at p. 659 infra. In special proceedings, certain
procedure other than that of an action is authorized. The major
difference in procedure is that a special proceeding is commenced
by a notice of petition, or the equivalent, which brings on a hearing
in a relatively short time.

The second sentence of this subdivision varies somewhat from
present law. Where under present law a special statute governing
a particular special proceeding is silent as to certain procedure, it
may not safely be assumed that the section of the civil practice act
governing corresponding procedure in an action will apply.
Applicability of the civil practice act to special proceedings must
be determined from an analysis of each section. See Special
Proceedings at pp. 659-668 infra.

Under this subdivision, the eivil practice law and rules would
be generally applicable.in special proceedings except to the extent
that procedure is otherwise provided for. 'The major source of
such provisions for special proceedings are the rules of proposed
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title 27 and the special statutes governing pa.rtieular_ special pro-
ceedings. Because of the exception in this subdivision, suph
statutes need not state expressly that they affect the civil practice
law or rules, as would be otherwise required by section 101 of the
General Construction Law.

(¢) Improper form. If a court has obtained jurisdiction
over the parties, an application for relief shall not be dismissed
solely because not brought in the proper form, but the court
shall make whatever ordér is required for ils proper prosecu-

tion.
Notes

This subdivision is designed to eliminate the last remnants of
dismissal for improper form of proceeding that continue to exist
under present law. Although a litigant no longer risks d1s‘13a1ssal
for couching his complaint in the terminology of the wrong 'form
of action’’ (see N.Y. Civ. Prac. Act §8), his clau_n may be dismissed,
for example, if he makes an appplication for relief in the form of a
special proceeding when he should have brought an action. Cf.
Special Proceedings at p. 671 infra. The theory Whlqh promgted
the inclusion of the counterpart of present section 8 in the Field
Code is extended by this subdivision to allow the court to order
that the proceeding continue as an action, in such a case, rather
than that it be dismissed. Lo

This subdivision also prevents dismissal where an apphca’glon
for relief is made in the form of an action or special proeeed;ng,
instead of as a motion, since the term ‘‘application for relief’’
includes motions (see proposed rule 33.1) and eivil judicial pro-
ceedings. See proposed section 1.3.

1.3. Definitions.
A ewil judicial proceeding is a prosecution, other than a

criminal action, of an independent application to a court for

relief. N
otes

“¢Civil judicial proceeding’’ is a generic term used in this state
to include both civil actions and civil special proceedings. It has
a somewhat broader scope than the sum of the present definitions
of an action and a special proceeding. See N.Y, Civ. Prac. Act §§4,
5; N.Y. Gen. Constr. Law §§11-a, 46-a. Proceedings which are not
‘‘against another party’’ are included. The definition is phrased
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from the point of view of the real obj judiei i
) ! Ject of a judicial proceeding—ito
obtain relief from a court—rather than from the po%nt of viegw in
Rresent section 4 of the purpose for which such relief is sought:
for the enforcement or protection of a right, the redress or
gx];ev;ntlonJoﬁl a x;vrlong or the punishment of g public offense,’’
- 0 re Judicial Inquiry, 6 A.D.2d 1045
Dot 15t quiry, » 179 N.Y.8.2d 301 (24
’I_‘he word “inc_iepgndent” in the definition distinguishes a motion
which is an application for an order incidental to a judicial proceed:
ing. ‘See proposed rule 33.1 and introduction to Proposed title 33.
This section incorporates section 6 of the civil practice act and
section 1§-a of the Gen(?ral Construction Law by expressly exclud-
I a eriminal action, which is defined by section 18-g of the General
CoIr%s‘gructuln Leiw in t}he words of the exception in section 6,
18 contemplated that further definitions will b
proposed section, V% be added fo the

1.4. Declaratory Jjudgment.

The supreme court may render a declaratory Judgment
having the effect of a final judgment as to the rights and other
legal relations of the parties to a justiciable controversy whether
or not further relief is or could be clarmed. If the court
declines to render such o Judgment it shall state its grounds for

refusal.
Notes

This section is derived from section 473 of the civil practi
and rule 212 of the rules of civil practice. Although tlllje al(;g(g:'?l:g(fg
of the proposed section varies slightly from the two present pro-
visions, no change in substance is intended. The words “‘justici-
able controversy’’ have been added to codify existing case law
See, e.9., Goodman & Co. v. New York Tel. Co., 309 N.Y. 258 128
N-£.2d 406 (1955) ; Bd. of Education v. Van Zandt, 204 App. Div.
1%5% 12871N.(1Ys;.2§;1pp. 8991 (4tl§Dep 't 1922), aff’d, 234 N.Y. 644 138
B. ; see also Borchard '
of s6q. (3000 1" , Declaratory Judgments 29
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ARTICLE 7. HABEAS CORPUS

INTRODUCTION

Its origins tracing back to early English common law (1 Bailey,
Habeas Corpus 2-6 (1913)), the writ of habeas corpus ad sub-
judieiendum, to inquire into the cause of detention, is today pro-
tected against legislative encroachment by provisions in both the
Federal and State Constitutions. U.S. Const. art. I, §9; N.Y.
Const. art. I, §4. Each contain a virtually identical prohibition
against suspension of the privilege of the writ except where, in case
of rebellion or invasion, the public safety requires it. See also
People ex rel. Tweed v. Liscomb, 60 N.Y. 559 (1875) (‘‘This writ
cannot be abrogated, or its efficiency curtailed by legislative
action’’),

It is considered a civil proceeding because its function is to
inquire into the eause of a restraint and because it is based upon a
civil right to be free from unlawful detention. People ex rel.
Curtis v. Kidney, 225 N.Y. 299, 122 N.E. 241 (1919). The pro-
posed article is primarily a condensation and simplification of the
fifty-four sections of article 77 of the civil praectice act which
relate to habeas corpus proceedings.

In view of the historic importance of this ‘‘great writ of liberty”’
(In re Kelly, 123 N.J. Eq. 489, 497, 198 Atl. 203, 207, aff’d, 124 N.J.
Eq. 350, 1 A.2d 926 (1938)) and the desirability of providing an
integrated series of provisions, the advisory committee has placed
the material in the proposed Civil Practice Law rather than
dividing it between rule and act. Cf. 28 U.S.C. §§2241-2255
(1952) ; N.J. Rev. Stat. §§2A: 67-1-2A: 67-36 (1951); Il Rev.
Stat. ¢. 65, §§1-36 (1955).

No effort has been made to reexamine the situations in which the
writ may be issued, since the committee considers this a substantive
matter beyond the scope of its authority. In recemnt years, particu-
lar interest has been focused upon the use of the writ in the post-
conviction area. With the growth of coram nobis as a remedy for
the release of those unlawfully convicted, the precise limits of
habeas corpus, and the boundaries between the two remedies, have
become the subject of some doubt. See People ex rel. Harrison v.
Jackson, 298 N.Y. 219, 224, 226, 233, 82 N.E.2d 14, 16, 17, 21 (1948) ;
People ex rel. Carollo v. Brophy, 294 N.Y. 540, 542, 63 N.E.2d 95,
96(1945) ; Morhous v. New York Supreme Court, 293 N.Y. 131,
56 N.B.2d 79 (1944) ; Conable, Habeas Corpus Curtailed, 25 N.Y.S.
Bar Bull. 163 (1953). Indeed, one of the hallmarks of the writ has
been its great flexibility and vague scope. See Longsdorf, Habeas
Corpus—A Protean Writ and Remedy, 8 F.R.D. 179 (1949). An
examination of the scope of various post-conviction remedies is
presently being conducted by the Law Revision Commission and
there is no need for this committee to duplicate that work. See
Paulsen, Post-Conviction Remedies in New York in N.Y. Law Rev.
Comm’n Rep., Leg. Doe. (1959) No. 66(L).
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Nothing in the proposed article should be construed as an
attempt to delineate the ‘‘shadowy’’ area between ‘‘a void judg-
ment’’ for which the writ will furnish relief and ‘‘an erroneous
Judgment’’ for which it will not. See People ex rel. Carr v. Martin,
286 N.Y. 27, 83, 35 N.E.2d 636, 639 (1941) ; see also People v.
Stilberglitt, 4 N.Y. 2d 59, 68-69, 149 N.E.2d 76, 82 (1958). The
grounds for the writ are left unchanged.

The proposed article makes no separate provision for the writ of
certiorari to mql_lire into the cause of detention, but its purpose
may be accomplished by proposed section 7.3 (a). The writ of
certiorari is seldom relied upon and its purpose is precisely the same
as thai_; of habeas corpus: to obtain the release of someone unlaw-
fully Jmprisoned. 21 Carmody-Wait, Cyclopedia of New York
Practice 10 (1956). Persons entitled to seek the writs and restrie-
tions on their issuance do not depend upon which one is sought.
S_ee, eg, N.Y. Civ. Prac. Act §§1230, 1231, 1232. Certiorari
dlﬂ"grs from ha]qeas corpus only in that the prisoner is not present
during the hearing. See N.Y. Civ. Prac. Act §1261 ; People ex rel.
Semenoff v. Nagle, 118 Mise. 476, 478, 194 N.Y. Supp. 602, 604
(Sup. Ct. 1922). The writ of eertiorari is, in effect, an order to
show cause why an order releasing the prisoner should not be issued.
In the Federal courts the practice of issuing an order to show
cause rather than the writ where the prisoner’s presence at the
hearing was not required was approved in Walker v. Johnston,
312 U.8. 275, 284 (1941), and is now embodied in section 2248 of
the Judicial Code. See also, e.g., Uniform Post Convietion Pro-
cedure Aect §7. '

Septiop 1261 of the civil praetice act provides that on an
application for a writ of habeas corpus, if it appears ‘‘that the
cause or offense for which the party is imprisoned or detained is
not bailable, a writ of certiorari may be granted instead of a writ
of habeas corpus.’’ (Emphasis added.) This has been interpreted
})y. some to mean that, ‘‘[w]here the offense is not bailable,
it 18 not necessary to produce the prisoner upon the argument.’’
5 Bender, New York Practice 47 (Warren ed. 1953) ; see also
People ex rel. Taylor v. Seaman, 8 Mise. 152, 154, 29 N.Y. Supp.
329, 330 (Sup. Ct. 1894). Such an interpretation seems unsound
In any case where the prisoner has raised an issue of fact which,
if decided in his favor, would entitle him to release. The right of the
prisoner to be present is discussed in the notes to proposed section
7.3(a). See also Paulsen, supra. In the light of the decisions there
d1sc1.1ssed, the present provision seems meaningless. The use of a
special writ of certiorari solely to obtain a fixing of bail, which
evidently ig contemplated by civil practice act section 1264 (see 21
Carmody-Wait, Cyclopedia of New York Practice 114 (1956)),
seems unnecessary in view of the extensive procedures for fixing
bail in all courts provided by sections 550 to 606 of the Code of
Criminal Procedure.

Abolitio_n of the writ of certiorari will not introduce any pro-
cedural difficulties. Appropriate provision for the presence or
absence at the hearing of the person detained can be made in the
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petition for and the writ of habeas corpus. Practitioners are now
advised to seek the writ of habeas corpus if ‘‘there is any doubt’’
about its availability because section 1261 of the civil practice act
specifically gives the court power to grant a writ of certiorari
instead of a writ of habeas corpus. 21 Carmody-Wait, Cyclopedia of
New York Practice 34 (1956). Moreover, a writ of habeas corpus
may be issued on return of a writ of certiorari. N.Y. Civ. Prac. Act
§1263. Even after issuance of a writ of habeas corpus, if the failure
to produce a person is due to sickness or infirmity, the court may
proceed as upon certiorari, N.Y, Civ. Prac. Act §1260. In view of
the elimination of the separate writ of certiorari, sections 1261 and
1263 of the civil practice act, relating to the alternative uses of
habeas corpus and certiorari, are omitted from the proposed article.
See proposed section 7.3(a).

Two practices codified in the 1948 revision of the United States
Judieial Code have been adopted. Diseretion is given' to a ecourt
or judge to deny a writ where justice will not be served by grant-
ing it after successive unsuccessful applications in which no new
evidenee or grounds are raised. See proposed section 7.8(b). The
court or judge holding a hearing on return of the writ is also
given discretion to receive the certificate of a trial judge or affi-
davits in place of testimony. See proposed section 7.9(c). A
provision permitting a hearing where the prisoner is sick or infirm,
derived from the Illinois statute, is embodied in proposed section
7.9(4).

Proposed title 27 prescribes basic procedure for all special
proceedings and only those provisions of the civil practice act
which are unigue to habeas corpus have been included in this
article, Some changes in terminology have also been made to con-
form the language used with respect to a proceeding in habeas
corpus with title 27. The traditional terms ‘‘writ’’ and ‘‘return’’
are retained but the ‘‘answer’’ to the return is termed the *“‘reply.”’
See proposed seetions 7.8, 7.9(b).

Provisions for forfeiture for noencompliance with the require-
ments of the statute have been omitted. See, e.g., N. Y. Civ. Prae.
Act §81235, 1248, 1269. So far as can be determined, actions for
penalties provided by habeas corpus provisions have been before the
New York courts only twice. In neither instance did the plaintiff
win, and both deecisions indicate the hostility of judges toward these
statutory penalties. Sutfon v. Builer, T4 Misc. 251, 133 N.Y. Supp.
936 (Sup. Ct. 1911), aff’d without opinion, 151 App. Div. 894
(2d Dep’t 1912) ; Yates v. Lansing, 5 Johns. 282 (N.Y, Sup. Ct.
1810), aff’d, 9 Johns. 395 (N.Y. Ct. Errors 1811). In the United
States there are only a handful of cases reported; there are none in
the last quarter century. See Annot., 84 A.1.R. 807 (1933) (‘‘The
number of cases in which the penalty has actually been imposed is
zero.”’).

Present section 1281-a, dealing with fees of officials in New
York city, will be considered with the article on fees. The duty of
an officer to deliver a mandate under penalty of forfeiture referred
to in present section 1281 is omitted. Section 66 of the Public
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Officers Liaw requires a public officer to furnish a copy of any
official documept upon payment of his fees. If the petitioner is
unable to obtain a copy of a mandate he may explain this in his

* - petition and its absence is no barrier to obtaining the writ. See

proposed section 7.2(c) (1). .

Provisions on habeas corpus ad testificandum, now in sections 415
to 420 of the civil practice act are covered by proposed rule 38.2(Dh).

Consolidated Law sections dealing with habeas corpus (e.g., N.Y,
Dom. Rel. Law §§70-71) have been left untouched except as
indicated in the notes to this article. See Habeas Corpus Provisions
wn the Code of Criminal Procedure and Consolidated Laws, at
p. 649 infra.

TABLE OF SECTIONS IN ARTICLE 7

7.1. Application of article; special proceeding.
7.2. Petition.

(a) By whom made.

(b) To whom made.

(¢) Content.

7.3. When the writ shall be issued.

(a) Generally.

(b) Successive petitions for writ.
7.4. Content of writ.

(a) For whom issued.
(b) To whom directed.
(e} To whom returnable.
(d) When returnable.
(e) Expenses; undertaking.
7.5. Service of the writ.
7.6. Obedience to the writ.

(a) Generally; defects in form.

(b) Compelling obedience.

(¢) Precept to bring up person detained.
Warrant preceding or accompanying writ.
Return.

(a) When filed and served.

(b) Content.

7.9. Hearing.
(a) Notice before hearing.
(b) Reply to return.
(¢) Hearing to be summary; certificates and affidavits.
(d) Sickness or infirmity of person detained.
(e) Custody during proceeding.

7.10. Determination of proeeeding.
(a) Discharge.
(b) Bail.
(¢) Remand.

7.11. Appeal.

7.12, Redetention after discharge.
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SECTIONS—ARTICLE 7. HABEAS CORPUS
7.1 Application of article; special proceeding.
Ezcept as otherwise prescribed by statute, the provisions of

this article are applicable to common law or statutory writs of
habeas corpus and common law writs of certiorari to inquire

into detention. A proceeding under this article is a special

proceeding.
Notes

The first sentence of this section incorporates section 1282 of
the civil practice act. It includes writs of certiorari since they are
merged with writs of habeas corpus.

The second sentence of this section applies, to a habeas corpus
proceeding, the provisions of proposed title 27 governing pro-
cedure in special proceedings generally. See N.Y. Civ. Prae. Act
81247 (‘‘a special proceeding instituted by either writ’’). The
application of proposed title 27 permits the omission of some details
of practice provided in the present law and also requires the chang-
ing of some terminology. Because of the unique nature of habeas
corpus, however, most of present practice has been retained,
although not always in conformity with proposed title 27. Except
in go far as this article or proposed title 27 otherwise provide,
procedure in a habeas corpus proceeding, under the proposed act
and rules, will be the same as in an action. See proposed section
1.2(b). Thus, provisions of present law applying specific portions of
procedure in an action to habeas corpus have been omitted as
unneecessary. See, ¢.9., N.Y. Civ. Prac. Act §1266 (final order
““enforced in same manner as a judgment’’) ; id. §1268 (‘‘provisions
of this act relating to amendments, motions and intermediate
orders in an action’’).

7.2, Petition.

(a) By whom made. A person illegally emprisoned or
otherwise restrained in his lLiberty within the state, or one
acting on his behalf, may petition for a writ of habeas corpus
to inquire into the cause of such detention and for deliverance. .
A judge authorized to issue writs of habeas corpus having

evidence, in a judicial proceeding before him, that any person
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is so detained shall, on his own mitiative, issue a writ of
habeas corpus for the relief of that person.

Notes

The ﬁrgt sentence of this subdivision is derived from section 1230
of the civil practice act. The reference to ‘““one acting on . . . behalf’’
of the prisoner is derived from present section 1232. The restrie-
tions on issuance of the writ contained in present section 1230
thrqugh its reference to section 1231 have been omitted from this
’87651(}10)11, since they are separately stated in proposed section

.3(a).

Throughout the proposed article the single word *‘detained’’ is
substituted for the two words ‘“imprisoned®’ or ‘‘restrained’’ of
the present statutes. All three words are used in the proposed
subd1y1s1qn, however, to make it clear that mo change in present
meaning is intended.

Section 1233 of the eivil practice act has been deleted. It was
fqrm.erly a general provision designating the Attorney General and
distriet attorney as persons to make application for any one of a
number of state writs that might be required in actions in which
the state was interested. N.Y. Code Civ. Proc. §1993. With the
abolition of most state writs by the civil practice act (see N.Y. Civ.
Prac. Act _§§1283, 1318, 1341), the provision was incorporated
into the article dealing solely with habeas corpus and certiorari to
inquire into the cause of detention, where it has no more effect
than to Dpermit the production of a prisoner as a witness in an action
or special proeeeding. Provisions for that procedure are already
found in seetions 415 through 420 of the civil practice act and in
proposed rule 38.2(b).

‘The second sentence of the proposed subdivision is derived from
section _1241 of the civil practice act. The term “‘judge’’ encom-
passes justices of the Supreme Court. See N.Y. Gen. Constr. Law
§26. The proposal broadens the scope of section 1241 by permit-
ting a judge authorized to issue writs of habeas eorpus, other than a
Supreme Cm_lrt justice, to do so without application, if it appears
in a pr:oceedlng before him that someone is illegally detained any-
where in the state. Under present section 1241, a judge other than
a Supr:eme Court justice may not issue a writ of habeas corpus for
the relief of a prisoner outside the county in which the judge resides;
special prpvisi'on is made for such relief in an adjoining county,
however, in situations where there is no judicial officer who is
capable qf issuing the writ residing in the county where the prisoner
Is restrained. N.Y. Civ. Prac. Act §1232; cf. proposed section
7.2(b). The slight inerease proposed, in the powers of judges other
than Supreme Court justices, would not be open to abuse: there
Woul_d be notice to interested parties, a proper return and a full
hearing of the cause. Cf. Polo v. D’Achille, 157 App. Div. 300, 142
N.Y. Supp. 511 (24 Dep’t 1913). As the Court of Appeals pointed
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out in the leading case of People ex rel. Tweed v. Liscomb, 60 N.Y.
5569, 567 (1875):

There is no occasion to be alarmed, or to be frightened
out of our propriety, lest, by reason of the number
of magistrates to whom this great power has been committed,
the judgments of superior courts will be nullified, and judicial
proceedings rendered nugatory, so far as they inter-
fere with personal liberty. The power has existed in many
inferior magistrates for more than three-fourths of a century,
and the laws and judgments of eourts have been executed with-
out unseemly interruption by means of this writ of liberty. ...

(B) To whom made. A petition for the writ shall be made to
1. o special term of the supreme court, held in the judicial

district in which the person is detained; or

2. the appellate division in the department in which the per-
son is detained; or

3. any justice of the supreme court; or

4. a county judge or judge of general sessions in the county
in which the person is detained; where there is no judge with-
in the county capable of issuing the writ, or if all within the
county capadble of doing so have refused, the petition may
be made to a county judge present in an adjoining county.

Notes

This subdivision is derived from the first paragraph and the
three numbered subdivisions of section 1232 of the civil practice act.
Minor language changes have been made, but, with one exception,
no change in meaning is intended. That part of subdivision 3 of
present section 1232 which permits a petition for habeas corpus
to be made to a specified officer who ‘‘resides’’ in a county adjoining
the one in which the prisoner is detained has been retained by
use of the phrase ‘‘judge present in an adjoining county.”’ The
first part of the present subdivision, which authorizes application
to an officer ‘‘being or residing’’ in the county where the prisoner
is detained has been limited to a judge ‘‘in’’ that county.

Officers authorized to perform the duties of a ‘‘justice of the
supreme court at chambers’’—the present phrase of subdivision 3
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of section 1232—include County Court jud Jiv. P

ges. N.Y. Civ. Prac. Act
§77; see 5 Bender, New Yo.rk Practice 9 (Warren ed. 1953). They
have been referred to explicitly in view of proposed title 83 which

abolishes the distinction between powers of Judges in court and at
chambers. See notes to proposed rule 33.2, infrq.

(¢) Content., The petition shall be verified and shall state,
or shall be accompanied by an affidavit which shall state

1. that the person in whose behalf the petition is made 1
detained, naming the person by whom he gs detained and the
place of detention tf they are known, or describing them if they
are not known; where the detention 18 by virtue of a mandate,
@ copy of it shall be amnexed to the petition, or sufficient
reason why a copy could not be obtained shall be stated;

2. the cause or pretense of the detention, according to the
best knowledge and belief of the petitioner;

3. that a court or judge of the United States does not have
exclusive jurisdiction to order him released ;

4. of the writ is sought because of an dllegal detention, the
nature of the legality ; ‘

5. whether any appeal has been taken from any order by
virtue of which the prisoner 4s detained, and if so, the result 3

6. the date, and the court or Judge to whom made, of every
previous application for the writ, the disposition of each such

application and of any appeal taken, and the new facts, if any,

presented in the petition that were not presented in any pre-

vious application; and
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7. ¢f the petition is made to o county judge outside the

county in which the prisoner is detained, the facts which
authorize such judge to act. ‘

Notes

This subdivision is substantially the same as section 1234 of the
civil practice act. It also includes, as proposed subparagraph 7, the
provision of the last paragraph of present section 1232, which has
been simplified in language, with no change in meaning intended.
The specific authorization in present section 1232 for an officer speci-
fied in that section to require proof, outside the petition, that an
application for the writ may properly be made to him is omitted
as unnecessary. There is also no need for an explicit requirement
such as that found in present section 1232 that the petition be in
writing, sinee it is implicit in the proposed subdivision.

Subdivision 6 of present section 1234 has been deleted in view of
the proposed abolition of the writ of certiorari to inquire into the
cause of detention.

That part of subdivision 7 of present section 1234 which requires
information about appeals. taken from the mandate under which
a prisoner is confined has been replaced by proposed subparagraph
5; the portion dealing with information about appeals from orders
made upon prior applications for writs of habeas corpus is covered
by proposed subparagraph 6. A requirement that the dates of the
prior applications be stated in the petition has been included in
proposed subparagraph 6.

The term ‘“mandate’’ as used in this subdivision and the remain-
der of the proposed article is broad enough to include any ‘“‘writ,
process or other written direction’’ including an order or judg-
ment. N.Y. Gen. Constr. Law §28-a.

7.3. When the writ shall be issued.

(a) Generally. The court to whom the petition is made shall
issue the writ without delay on any day, or, where the petitioner
does not demand production of the person detained or it is

clear that there is no disputable issue of fact, order the re-

spondent to show cause why the person detained should not be
released. If it appears from the petition or the documents

“annexed thereto that the person is lawfully detained or that
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a court or judge of the United States has exclusive jurisdiction

to order him released, the petition shall be denied.

Notes

This subdivision «combines sections 1231, 1252 and 1253, and the

first and third sentences of section 1235 of the civil practice act.
By use of the phrase ‘‘or . . . order the respondent to show cause,’’
it also includes the writ of certiorari to inquire into detention.
] The. second sentence of section 1235 of the civil practice act,
imposing an gutomatic forfeiture of one thousand dollars upon a
_Judge_whg fails properly to grant a writ of habeas corpus in a case
in which it should issue, has been deleted. The provision imposes
an unjust burden upon a judge whose failure to issue the writ
results f_rom. an honest mistake of law. His error can be corrected
by application to another judge or by appeal. Moreover, the
provision 18 not used. See introduction to this title.

The respondent, instead of being ordered to produce the body of
the person detained, may be required to justify his continued
Imprisonment without bringing the prisoner to court. This funetion
is presently served by the writ of certiorari. Under the Federal
statute, the device used is an order to ‘‘show cause why the writ
[of habeas corpus] should not be granted.”” 28 U.S.C. §2243
(1952) ; see also N.J. Rev. Stat. §2A; 67-16 (1951). If the hear-
ing under the Federal statute results in a finding that the imprison-
ment is unlawful, the prisoner should be released and there seems
little reason to then issue a writ of habeas corpus. The Federal
terminology is explicable on historical grounds. The Judicial Code
did not contain this phrase. In order to avoid needless production
of prisoners the device of orders to show cause was developed. See
Longsdort, Habeas Corpus—A Protean Writ and Remedy, 8 F.R.D.
179, 18'7—88 (1949). This procedure was approved by the Supreme
Court in Walker v. Johnston; 312 U.8. 275, 284 (1941), where the
court noted :

By this procedure the facts on which the opposing parties
rely may be exhibited, and the ecourt may find that no issue of
fact is involved. In this way useless grant of the writ with
consequent production of the prisoner and of witnesses may be
avoided where from undisputed facts or from incontrovertible
facts, such as those recited in a court record, it appears, as
matter of law, no cause for granting the writ exists. On the
other hand, on the facts admitted, it may appear that, as
matter of law, the prisoner is entitled to the writ and to a
discharge, This practice has long been followed by this court
and by the lower courts. It is a convenient one, deprives the
petitioner of no substantial right, if the petition and traverse
are treated, as we think they should be, as together constituting
the application for the writ, and the return to the rule as
setting up the facts thought to warrant its denial, and if issues
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of fact emerging from the pleadings are tried as required
by the statute.

The procedure was then explicitly ineorporated in the Judieial
Code in 1948. See Hart & Wechsler, The Federal Courts and the
f‘zeg;ral System 1311-12 (1953) ; ¢f. N.Y. Civ. Prac. Act §§1261,

The advisory committee has limited the discretion of the court not
to require production of the prisoner to cases where the petition
does not request his production (in effect, a petition for a writ of
certiorari) or where there are no disputed questions of fact. Cf.
N.Y. Civ. Prac. Act §1235 (‘“‘unless it appears from the petition
itself . . . that the petitioner is prohibited . . . from prosecuting the
writ’’). The first exception may be preferred by a petitioner
who wishes to avoid the cost of producing a prisoner. See People ex
rel. Semenoff v. Nagle, 118 Mise. 476, 478-79, 194 N.Y.Supp. 602, 604
(Sup. Ct. 1922).

The second exception incorporates that suggested for ecoram
nobis cases by the Court of Appeals, since the ‘‘ difference’’ between
coram nobis and habeas corpus is ‘‘procedural only.”” People v.
Richetti, 302 N.Y, 290, 97 N.E.2d 908 (1951); United States v.
Hoyman, 342 U.S. 205 (1952) ; see also Note, The Uniform Post-
Conviction Procedure Act, 69 Harv. L. Rev. 1289, 1298-99 (1956).
In view of the narrow scope of habeas corpus in criminal cases
(see People v. Silberglitt, 4 N.Y.2d 59, 149 N.E.2d 76 (1958);
Morhous v. New York Supreme Court, 293 N.Y. 181, 135, 56 N.E.2d
79, 81 (1944) ), providing few possibilities for its abuse, and the
limited authority of the advisory committee to propose changes
verging on the substantive, the committee decided on the conserva-
tive position granting maximum protection to the prisoner which
is reflected in the draft. The provision also reflects the committee’s
desire to give the person for whose benefit the hearing is held the
right to be present when a witness is heard, whether or not he
himself has testimony to give.

The second sentence of the proposed subdivision replaces eivil
practice act section 1231, dealing with restrictions on allowance
of writs, section 1252, covering cases in which the prisoner must be
remanded, and section 1258, listing situations in civil cases where
the prisoner can be released. The grounds for issuance of the writ
and for release of the person detained should be the same, since
release will follow if the allegations on which the writ must issue
are found to be true. The present statutory scheme clearly reveals
this identity by using almost the same language and organization
in sections 1231 and 1235. Integration of the present sections is
emphasized by a reference in proposed section 7 J10(a) to ““a case
in which the writ should issue.”’

Analysis of the specific provisions in sections 1231, 1252 and 1253
indicates that they are misleading rather than helpful to the lawyer
or layman attempting to determine when the writ should issue.

Subdivisions 1 of sections 1231 and 1252 are replaced by the
phrase in the proposed subdivision, ‘‘or that a court or judge of the
United States has exclusive jurisdiction to order him released.’”’
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The restriction of the writ to exelude challenge of orders ‘‘issued
by a court or judge of the United States in a case where
such court or judges have exclusive jurisdiction,”” is presently
found in sections 1231 and 1252 of the civil practice act and in
the laws of other states. E.g., Ill. Rev. Stat. e. 65, §21(1) (1955);
NJ Rev. Stat. §2A: 67-14(a) (1951). The words ‘‘exclusive juris-
diction’’ in these statutes are misleading, since they appear to
mean that only if the state courts could not have issued the order
upon which the detention rests are they prevented from issuing
the writ. In fact, if a Federal court issued the order, whether
it had concurrent or exclusive jurisdiction is irrelevant to the
issue of immunity of Federal judicial process to interference by
state judicial process. See Abelman v. Booth, 21 How. 506 (US.
1858). Since the issue of the Federal court’s having exceeded
its jurisdiction could not be tested in & state habeas COrpus pro-
ceeding, the only question for the state court when a writ is
sought could be whether the order under which the prisoner was
held was issued by a judge or court of the United States. Even
a serious dispute about this issue would, it would seem, be one
beyond the power of the state court to decide. Apparently the
statutes in other states were copied from the New York statute or
a common source for the New York statute read the same way it
does now as early as 1829. N.Y. Rev. Stat. pt. 38, e. 9, tit. 1, art. 2,
§22 (1829). These statutes -were adopted before decisions by
the Supreme Court of the United States clarified the lack of
power of the states to use habeas corpus to challenge a detention
made on Federal order.

It seems clear that the state courts have also been denied
power to issue the writ even in cases where there was no Federal
court order where ‘‘the prisoner is held by an officer of the United
States under what, in truth, purports to be the authority of the
United States; that is, an authority, the validity of which is to be
determined by the Constitution and laws of the United States. If a
party thus held be illegally imprisoned it is for the courts or
judicial officers of the United States, and those courts or officers
alone, to grant him release.”” Tarble’s Case, 13 Wall. 397, 411
(U.8. 1871) ; see Hart & Wechsler, The Federal Courts and the
Federal System 388-390 (1953).

The committee decided against a formulation that would embody
in our statutes the rule of Tarble’s Case and of the Abelman case.
It believes the state writ should be available to prevent illegal
imprisonment within the state in all cases except where Federal law
prohibits its issuance. Since there is doubt of the wisdom of the
present Federal position on the matter, the proposed provision
makes the writ available in the state courts should the United
States decide to give up its elaim to exclusive jurisdiction.

Subdivision 2 of section 1231 and subdivisions 2 and 3 of section
1252 are designed to serve the same purpose. The first of these
subdivisions appears to require the writ to issue whenever the
prisoner is detained for any contempt. Section 1252 appears to
require release wherever the imprisonment is based upon a civil
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contempt by ‘‘virtue of a final judgment or decree.”’ This apparent
inconsistency between when the writ should issue and when, if the
allegations of the petition prove to be true, the prisoner should be
released was introduced by the revision of 1880, evidently because
of the confusion about what constituted a eriminal contempt. See
2 N.Y. Code Civ. Prac. §2016, note (Throop ed. 1880). Issuing a
writ which on its face must result in a remand seems singularly
useless.

It is difficult to justify any exception for contempts—whether civil
or criminal—to the normal habeas corpus test of illegal detention.
If the error is one which ought to be reviewed by appeal there
should be no collateral attack, whether by habeas corpus or writ of
certiorari. If the detention is one beyond the ‘‘jurisdiction’’ of the
court, it should make no difference whether the ‘‘order’’ of com-
mitment was final or not—a distinetion that sections 1231 and
1252, read literally, appear to make. 21 Carmody-Wait, Cyclopedia
of New York Practice 101-105 (1956); c¢f. Cohen & Xarger,
Powers of the New York Court of Appeals 176 (1952) (contempt
order final if against someone not a party but not final if against
a party).

The law today is not clear with respect to the proper mode of
attacking a contempt order. See, e.g., Cohen & Karger, op. cit.
supra at 174-76, 709, and cases there cited. If the adjudication,
whether criminal or ecivil, is made by a court of civil jurisdic-
tion, appeal is available under the civil practice act; except that
an order punishing for contempt in the ‘‘immediate view and
presence’’ of the court is reviewable under present article 78 and
proposed rule 111.1, whatever the nature of the court. Id. at
174-75, 709 ; 21 Carmody-Wait, op. ¢if. supre 361, 364-65.

The Code of Criminal Procedure does not apply to reviews of
criminal contempts (N.Y. Code Crim. Proe. §515), unless pros-
ecution was for the crime of criminal contempt as a misdemeanor
under section 600 of the Penal Liaw. Since the Code of Criminal
Procedure does not apply, review must be had by civil appeal, an
article 78 proceeding in the nature of certiorari (Douglas v.
Adel, 269 N.Y. 144, 149, 199 N.E. 35, 38 (1935); Knapp V.
Schweitzer, 2 A.D.2d 579, 580, 157 N.Y.8.2d 158 (1st Dep’t 1956),
aff’d, 2 N.Y.2d. 913, 141 N.E.2d 825, cert. granted, 355 U.S. 804
(1957) (commitment for contempt for refusing to answer grand
jury question; article 78 proceeding in nature of prohibition) or
by collateral attack through habeas corpus. People ex rel. Sarlay v.
Pope, 230 App. Div. 649, 651, 246 N.Y. Supp. 414, 416 (34 Dep’t
1930) (appeal from commitment order and appeal from denial of
writ of habeas corpus heard together). The preferred practice is
to review by civil appeal. See the full discussion in Matter of
Grand Jury, County of Kings (Beardon), 278 App. Div. 206,
209, 104 N.Y.S.2d 414, 417 (2d Dep’t 1951); see also People v.
De Feo, 308 N.Y. 595, 127 N.E.2d 592 (1955) (commitment for
contempt for refusing to answer grand jury questions) ; Pawolowsks:
v. Schenectady, 217 N.Y. 117, 111 N.E. 478 (1916); People v.
Diefendorf, 281 App. Div, 465, 468, 119 N.Y.S.2d 469, 473 (1st
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Dep’t 1953), eff’d, 306 N.Y. 818, 118 N.E.2d 824 (1954) (‘‘There
has been some confusion in the past as to the proper method of
review but we regard it as settled practice now that an order of
criminal contempt of the character here involved [juror discussing
case outside jury room] is appealable.’’),

In view of the full review by direct civil appeal now afforded,
there seems no reason to permit review through a collateral attack
by habeas corpus as present section 1231 seems to do. This is
particularly true sinee, after issuing the writ by virtue of the com-
mand of section 1231, the court could not release the prisoner unless
the committing court in a eriminal econtempt case lacked ‘‘authority
to commit’’ (N.Y. Civ. Prac. Act §1252) or in a civil contempt case
where the ‘‘jurisdiction’’ of the civil court was ‘‘exceeded,’’ or for
some other jurisdictional reason set out in civil practice act section
1253. Inshort, while apparently permitting a full review of contempt
commitments, it is doubtful whether the habeas corpus provisions
do so. The practitioner who attempts to use this method instead of
-appeal, having wended his way through the statutory maze, may find
himself against a blank wall. But cf. People ex rel. Sarlay v.
f;oz%a), 230 App. Div. 649, 651, 246 N.Y. Supp. 414, 416 (3d Dep’t

Commitment for contempt should not be treated differently
from any other commitment. Review of errors should be by
appeal and only if there is a jurisdictional defect should habeas
corpus be used. The exception for orders summarily punishing for
contempt in the presence of the court is retained because of the pos-
sible absence of a record. See proposed rule 111.1 and notes.
However, under both present and proposed law, the proceeding is
started in the Appellate Division and is in the nature of an appeal.
See proposed rules 111.8(4), 111.4(d) and notes.

To clarify the law with respect to appeals in eriminal contempt
cases, and to make clear the right to appeal in cases of commitment
for civil contempt, it is recommended that the following provision
be added to proposed section 16.8(a) (2):

(ix) punishing for contempt except an order summarily
punishing a contempt committed in the presence of the court.

Those portions of subdivisions 2 of sections 1231 and 12562 which
do not deal with contempt appear to prevent an attack on final
orders or judgments, or process issued upon such orders or judg-
ments by “‘a competent tribunal of eivil or criminal jurisdiction.’’
The scope of the limitation cannot be determined from the statute,
however, but requires a review of what constitutes a ‘‘jurisdie-
tional”’ defect under the cases. See introduction to proposed
article 7. As the Court of Appeals stated in Morhous v. New York
Supreme Court, 293 N.Y. 131, 185, 56 N.E.2d 79, 81 (1944):

The express statutory limitation was not intended to abridge
the privilege of the writ of habeas corpus. Indeed, the Legis-
lature had, under the Constitution of the State, no power to
do that. The statute merely formulates the limitation which
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had generally been applied by the court of Kings Bench in
England and by the courts of America.

The proposed test of ‘‘lawfully detained’’ furnishes as precise
a guide as do the present sections. The only sound alternative to
a test such as that proposed is an enumeration which at best can
be only suggestive. The proposed change will not result in any
diminution of the rights of persons imprisoned ; indeed, the grounds
for the writ may not be decreased by the legislature. People ex rel.
Tweed v. Liscomb, 60 N.Y. 559, 566 (1875).

The listing contained in present seetion 1236 is only slightly
more helpful than that in present sections 1231 and 1252. Sub-
sections 1, 8, 4 and 6 of section 1236 say no more than that the
prisoner shall be discharged when he is detained on authority of an
order which was issued by an officer lacking jurisdiction fo issue it.
This aspect is covered by the proposed subdivision’s use of the
words ‘‘lawfully detained.”’ Subdivision 5 of present section 1236
appears to require release where the prisoner is detained by the
wrong person. This is misleading because, in such a case, he
should not be released, but should be remanded to the custody of the
proper person, N.Y. Civ. Prac. Act §1256; see also proposed
sections 7.10(a), 7.10(ec) and notes. Subdivision 2 of present
section 1258 provides for the case of lawful imprisonment where
subsequent events entitle the prisoner to discharge. If the mandate
to keep the prisoner expired by a condition subsequent, then his
continued detention is ¢‘illegal’’ and he would be released under any
formulation. If exercise of judgment with respect to the need for
continued imprisonment is required, application should be made
for a modifiecation of the original order and not by collateral
attacks. See cases cited in 21 Carmody-Wait, Cyclopedia of
New York Praectice 101 n. 4 (1956).

(b) Successive petitions for writ. A court is not required
to issue a writ of habeas corpus if thé legality of the deten-
tion has been determined by a court of this state on a prior
proceeding for a writ of habeas corpus and the petition
presents no ground not theretofore presented and determined
and the court is satisfied that the ends of justice will mot be

served by granting it.
Notes

This provision is based upon section 2244 of title 28 of the United
States Code. It continues the common law and present position in
this state that res judicata has no appplication to the writ. See,
e.g., People ex rel. Lawrence v. Brady, 56 N.Y. 182, 191-92 (1874) ;
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Annot., 161 A.L.R. 1331 (1946); 21 Carmody-Wait, Cyclopedia of
New York Practice 519 (1956). Nevertheless, courts do not look
with favor on successive applications for the writ which raise no
-new grounds or supply no new facts, and they may give weight
to a prior refusal to grant the writ. Ez parte Hawk, 321 U.S. 114,
118 (1944) ; Wong Doo v. United States, 265 U.S. 239, 240 (1924) ;
see also Goodman, Use and Abuse of the Writ of Habeas Corpus,
7 FR.D. 313, 314 ff. (1948); Parker, Limiting the Abuse of
Habeas Corpus, 8 F.R.D. 171, 174 (1949). Moore sucecinetly sums
up the effect of the Federal provision as follows:

Section 2244 is new and although it had no statutory counter-
part in prior law, many courts had ‘‘consistently refused
to entertain successive ‘nuisance’ applications for habeas
corpus.’.’ The elementary rule that a denial of habeas
corpus 1s not res judicata remains undisturbed. A circuit
or distriet judge has complete freedom to entertain an appli-
cation for a writ of habeas corpus despite a previous denial.
The point is that they are not required to do so when there is a
coneurrence of all of the following circumstances: (1) a federal
judge or court has denied a prior application; (2) the petition
presents no new ground not theretofore presented and deter-
mined ; and (3) the judge or court to whom the present petition
is presented is satisfied that the ends of justice will not be
served by the present inquiry. [Moore, Commentary on the
U.S. Judicial Code 437-38 (1949).]

The last paragraph of present section 1234 of the civil practice
act (added by N.Y. Laws 1930, c. 81) is susceptible of being
Interpreted in the same way as the proposed subdivision. It reads
as follows: ‘‘For failure to . . . state any new facts other than were
stated in the previous applications the writ on such subsequent
application may be vacated without notiee or the application may
be denied. . . .”

7.4. Content of writ.
Preliminary Note

. A form for the writ, and one for the writ of certiorari to inquire
into the cause of detention, are presently included in the ecivil
practice act as sections 1237 and 1238. They do not appear in the
proposed article, but will be included in the forms to be appended to
the proposed act and rules. Subdivisions 1 and 4 of present section
1236 have been deleted. Subdivision 1 of that provision, dealing
with the seal under which the writ must be issued, formerly applied
to all state writs. N.Y. Code Civ. Proc. §1992. With the abolition
of state writs other than habeas corpus and certiorari to inquire
into the cause of detention, it was transferred to the habeas corpus
provisions of the civil practice act. A seal is not required to insure
compliance ; its absence has been held not to invalidate the writ of
habeas corpus. Jenkins v. Kuhne, 57 Misc. 30, 31, 107 N.Y. Supp.
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1020, 1022 (Sup. Ct. 1907), eff’d 195 N.Y. 610, 89 N.E. 1109
(1909). Subdivigion 4 of section 1236, dealing with indorsement
of the writ, is covered in proposed rule 33.10, covering the signing
of an order. -

(a) For whom issued. The writ shall be issued on behalf
of the state, and where issued upon the petition of a private
person, it shall show that it was issued upon his relation.

Notes

This subdivision, except for minor language changes, is the
same as subdivision 2 of section 1286 of the civil practice act.
See proposed rule 110.1 obviating the need for the phrase ‘‘the
people of.”’

(b) To whom directed. The writ shall be directed to, and
the respondent shall be, the person having custody of the

person detained.
Notes

The first phrase of this subdivision is new, and codifies existing
practice. See 21 Carmody-Wait, Cyclopedia of New York Prac-
tice 44 (1956). The second phrase restates subdivision 3 of
present section 1286. Instead of being styled a defendant, the
person to whom the writ is directed is referred to as a respondent,
in keeping with the treatment of the petition as one commencing
a special proceeding. See proposed rule 27.1,

(¢) To whom returnable. A writ to secure the discharge
of a person from a state institution shall be made returnable
before a justice of the supreme court or a county judge of the
county i which the person is delained; if there is no such
judge available it shall be made returnable before the nearest
accesstble supreme court justice or county judge. In all
other cases, the writ shall be made returnable in the county
where it was issued, except that where the pelition was made

to the supreme court or to a supreme court justice outside the
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county in which the person is detained, such court or justice
may make the writ returngble before any judge authorized
to issue it in the county of detention.

Notes

The first sentence of this subdivision is derived from subdivision
3 of section 1239 of the civil practice act. The only change in sub-
stance is that requiring the writ in certain instances to be returned
to the ‘‘nearest accessible’’ judge, rather than to the ‘‘nearest
aceessible . . . judge in an adjoining county.’”’ This seems more
reasonable than the original provision, and will prevent difficulty
should all judges in adjoining counties be incapable of hearing
the matter. The term “‘institution’’ is intended to encompass
‘‘prisons.”’ ‘

.The second sentence of the proposed subdivision is derived
from subdivision 2 of present section 1239, Although the latter
provision clearly permits the Supreme Court or its justices in
one county to make a writ returnable in ancther county when the
prisoner is detained there, it does not specifically provide for the
place of return where the prisoner is detained in the same county as
the court or justice. The negative implication of the provision,
however, is that writs in the latter instance may be returnable only
in the county from which issued. This reading of the subdivision is
supported by the fact that it wag originally enacted as a separate
amendment to the existing habeas corpus provisions (N.Y. Laws
1837, c. 240, §1), and presumably would not have been required
had the Supreme Court and its justices already had the power to
make writs returnable in other counties. The interpretation seems to
be in accord with actual practice (see People ex rel. Potterton v.
Potterton, 169 Misc. 404, 7 N.Y.S.2d 273 (Sup. Ct. 1938)), and it is
incorporated in the proposed subdivision. Other language changes
have been made in the present provision, but no change in meaning
is intended.

Note should be taken of section 25 of the Code of Criminal Pro-
cedure. This provision prevents the removal of a prisoner from
a county jail by habeas corpus when the Supreme Court is in session
in the county, unless the writ has been either issued by or made
returnable to that court. It is derived from an early statute deal-
ing with the government of county jails generally, and formerly
applied to courts of oyer and terminer. N.Y. Laws 1847, c. 460,
§27. 1Its purpose appears to be to assure that control over the
prisoner is vested in the court entrusted with his ultimate dis-
position. People ex rel. Whitman v. Woodward, 150 App. Div. 770,
135 N.Y. Supp. 373, (2d Dep’t 1912). The provision is both
illogieal and unduly restrictive, and therefore has not been incor-
porated into the proposed subdivision; its repeal is recommended.
The trial or other disposition of a County Court prisoner is not
always within the exelusive jurisdiction of the Supreme Court.
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See N.Y. Code Crim. Proe, §39 (County Court) ; id. 50_(Court of
Gleneral Sessions), The fact that the practical operation of the
provision is suspended when the Supreme Court is not in session is
clear indication that the provision is not essential to eff.ectlve
jail delivery. Any reason for the rule is outweighed by th.e 1_nﬂex-
ible restriction it imposes upon the place of return of a writ issued
by any judge or court other than the Supreme Court in the county
where the prisoner is detained. Not only must the writ be return-
able to the Supreme Court sitting in the county of detention, but it
must be returned to that court as a body and not to a justice thereof.
See People ex rel. Whitman v. Woodward, supra at 775, 135 N.Y.
Supp. at 376. The sound discretior} of the officer issuing the wrif
should be adequate assurance that it will be returnable before an
appropriate official.

(d) When retumdble. The writ may be made returnable
forthwith or on any day or time certain, as the case requires.

Notes

This subdivision is based upon subdivisions 1 and 4 of present
section 1239. Tt changes the rule of sub@ivision 4, by permitting
a court or judge petitioned to make a writ returnable on Sunday.
Section 1235 explicitly permits the writ to be granted on a Sunda_y
and where strong reason exists for making it returnab}e on this
day, no restrictions should prevent it. See proposed section 7.6(a)
for the time of return where the writ is made returnable fort'h-
with. Cf. proposed section 7.8(a). The Words ““or time’’ permits
the court to require production of the prisoner on the same day.

(e) Ezxpenses; undertaking. A court isswing a writ directed
to any person other than a pudblic officer may require the
petitioner to pay the charges of bringing up the person detained
and to deliver an undertaking to the person having him in
custody, in an amount fized by the court, to pay the charges for
taking back the person detained if he should be remanded.
Service of the writ shall not be complete until such charge ds
paid or tendered and such undertaking is delivered.

Notes

Under the civil practice act, in order for service of a writ directed
against a sheriff, coroner, constable or marshal to be complete, there
must be tendered to the official his fees for bringing up the prisoner
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and an undertaking covering both the fees for return of the prisoner
and security should he escape. N.Y. Civ, Prac. Act §§1242, 1243 (2),
1243(8), 1243(4) ; see 5 Bender, New York Practice 26-27 (1956).
Although there is no requirement for the court or judge issuing the
writ to specify these items in his certificate allowing the writ, the
officer may refuse to obey the writ if the fees and undertaking are
not tendered to him. N.Y. Civ. Prac. Act §1243(2).

The proposed subdivision requires a public officer to whom the
writ is directed to deliver the person detained whether or not fees
are paid to him. Liberty of our citizens, the committee believes,
is too precious to depend upon the payment of fees. Persons other
than public officers to whom the writ is directed will not, however,
be required to assume the cost of producing the prisoner if the court
orders payment of charges. The requirement of an undertaking
against the escape of the prisoner from a private person is made
diseretionary with the issuing eourt or judge. No sound reason
can be seen to unnecessarily burden the petitioner with the expense
of such an undertaking, unless the court or judge petitioned deems
it necessary. Service is deemed to be incomplete until the required
fee and undertaking are tendered.

7.5. Service of the writ.

A writ of habeas corpus may be served on any day. Service
shall be made by delivering the writ and a copy of the peti-

tion to the person to whom it is directed. If he camwnot with

due diligence be found, the writ may be served by leaving
it and a copy of the petition with any person who has custody
of the person detained at the time. Where the person to whom
the writ is directed conceals himself or refuses admittance,
the writ may be served by affizing it and a copy of thg petition
in @ conspicuous place on the outside either of his dwelling
or of the place where the person is detained. If the person
detained is in the custody of a person other than the one to
whom the writ is directed, ¢ copy of ihe writ may be served
upon the latter with the same effect as if the writ had been

directed to him.
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Notes

The first sentence of this subdivision is based upon the last sen-
tence of section 1242 of the civil practice act. It permits service on
Sunday.

The second and third sentences of this subdivision are derived
from the first three sentences of section 1242 of the civil practice
aet with no change in substance.

The last sentence of this subdivision is new. It will avoid the
prgblem faced by a petitioner who discovers, on serving the original
writ, that the prisoner has been transferred to the custody of
some other person.

The question of who may make service is covered in proposed
rule 32.3(a). Application of this rule reduces the minimum age
of the process server from twenty-one to eighteen years, See N.Y.
Civ, Prac. Act §1243(1); notes to proposed rule 32.3(a).

7.6. Obedience to the writ.

(a) Generally; defects in form. A person upon whom the
writ or @ copy thereof 18 served, whether it is directed to him
or not, shall make @ return to it and, if required by it, produce
the body of the person detained at the time and place specified,
unless the person detained is too sick or infirm to make the
required trip. Where a writ requires production of a person
forthwith, he shall be produced within twenty-four hours
after service of the writ. A writ of habeas corpus éhall not
be disobeyed for defect of form so long as the identity of the

person detained may be derived from its contents.

"Notes

This subdivision is derived from section 1240, subdivisions 1 and
3 .of section 124.4 and part of section 1246 of the civil practice act.
Su_lce it 1? possible thgt the writ will not require production of the
prisoner (see proposed section 7.3(a)), the ph b i
it” is used in this subdivision. (2)), the phrase i required by

';‘hg time within which the prisoner must be produced where the
writ it returnable ‘‘forthwith’’ has been set at twenty-four hours
in all cases. See notes to proposed section 7.8(a). The court
may require that the prisoner be produced at some earlier time
See notes to proposed section 7.4(4d). .
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(b) Compelling obedience. If the person upon whom the
writ or a copy thereof is served refuses or meglects fully to
' obey it, without showing sufficient cause, the court before
whom the writ is returnable, upon proof of its service, shall
forthwith issue a warrant of attachment against him directed
to the sheriff in any county in which such person may be
found requiring him to be brought before the court issuing the
warrant ; he may be ordered committed in close custody to the
county joil until he complies with the order of the court.
Where such person is a sheriff, the warrant shall be directed
to any coromer of the county or tbo o person speciﬁcdlly desig-
nated to execute it. Such coroner or other person shall have
power to call to his aid the same assistance as the sheriff in
executing the warrant; ¢ sheryff shall be committed to a joil

wm @ county other than his own.

Notes

This subdivision is derived from section 1248 of the civil practice
act. Language has been simplified with no ehange in meaning
intended. The procedure outlined has been held to be the exclusive
remedy for a refusal or neglect to obey a writ of habeas corpus
requiring production of a child. Application of Hebo, 95 N.Y.8.2d
545, 548 (Sup. Ot. 1950); People ex rel. Kniffin v. Kuight, 184
Mise. 545, 551-54, 56 N.Y.S.2d 108, 114-16 (Sup. Ct. 1945).
The discussion in the Knight opinion indicates that it is also the
exclusive remedy in other habeas ecorpus cases.

Section 1250 of the civil practice act, permitting the sheriff,
coroner or other person to seek assistance, has been incorporated
in this subdivision. Cf. N.Y. County Law §§652-655 (authorizing
appointment of special deputies).

(¢) Precept to bring up person detained. A court issuing a

warrant of attachment as prescribed in subdivision (b) may
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at the same time, or thereafter, issue a precept to the person to
whom the warrant is directed ordering him tmmediately to
bring before the court the person detained.

Notes

This subdivision is derived from section 1249 of the civil practice
act. The part of the latter provision dealing with custody of the
person for whose benefit the writ was issued is covered in proposed
section 7.9(e). Minor language changes have been made without
a change of meaning. The word ‘‘immediately’’ is used in place
of ““forthwith.”” See proposed sections 7.6(a), 7.7, The power of
the court to appoint a substitute for the sheriff and for such sub-
stitute to seek assistance is implied from the preceding subdi-
vision.

7.7. Warrant preceding or accompanying writ.

A court authorized to issue a writ of habeas Corpus, upon
satisfactory proof that a persom is wrongfully detained and
will be removed from the state or suffer irreparable injury

‘ before he can be relieved by habeas corpus, shall issue ¢ war-
rant of attachment directed to an appropriate officer requiring
him immediately to bring the person detained before the court.
A writ of habeas corpus directed to the person having custody
of the person detained shall also be issued. Where it appears
that the detention constitutes a criminal offense, the warrant
may order the apprehension of the person responsible for the
detention, who shall then be brought before the court 18SUing
the warrant and examined as in a criminal case.

Notes

This section is derived from sections 1271 through 1273 of the
civil practice act. It seeks to assure an effective remedy for a
prisoner in emergency situations. Normally, the warrant would be
issued upon a petition made in behalf of the person detained. See
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5 Bender, New York Practice 25 (1956) ; 21 Carmody-Wait, Cyelo-
pedia of New York Practice 12-13 (1956). The broad language of
the civil practice act provisions has been retained, however, to
permit a court or judge to issue the warrant on his own initiative
where, in a proceeding before him, its necessity becomes apparent.
The warrant is usually used in cases involving the custody of a
child (5 Bender, New York Practice 25 (1956)); it may also be
used where a prisoner is to be extradited to another state. See 21
Carmody-Wait, op. cit. supra at 12-183. '

The proposed section changes the civil practice act provisions in
only one respect. It requires a writ of habeas corpus to be issued,
directed to the person detaining the prisoner. This may be done
coneurrently with or subsequent to the time of issuance of the
warrant. Under the civil practice act, apparently a return is
required of the person detaining the prisoner, whether or not the
warrant ordered him brought before the court with the prisoner.
It is specified that proceedings shall then be had as if a writ of
habeas corpus had been issued in the first instance; but there is
no_specification of the manner in which the person detaining the
prisoner is to be apprised of the need for a return. The new
requirement is designed to fill this gap.

The examination of the person detaining the prisoner is to be
made as specified in sections 188 to 221-b of the Code of Criminal
Procedure.

Present section 1270, making it a misdemeanor to conceal a
person entitled to the writ, is deleted, since such a provision is
already contained in section 1789 of the Penal Law. The language
of the latter provision, however, should be amended to delete refer-
ence to the writ of certiorari, as follows (brackets indicate dele-
tions, italics indicate insertions) :

§ 1789. Concealing persons entitled o writ of [deliverance]
habeas corpus. A person having in his custody or power or
under his restraint],] one who would be entitled to a writ
of habeas corpus [or certiorari] or for whose relief such writ
[of habeas corpus or certiorari] has been issued who, with
intent to elude the service of such writ, or to avoid the effect
thereof, transfers the party to the custody, or places him
under the power or control of another, or conceals or changes
the place of his confinement, or who without lawful excuse
refuses to produce him, is guilty of a misdemeanor, punishable
as prescribed in the last section.

7.8. Return.

(a) When filed and served. The return shall consist of an

affidavit to be served in the same manner as an answer in a

special proceeding and filed al the time and place specified in
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the writ, or, where the writ is returnable forthwith, within
twenty-four hours after its service.

Notes

This subdivision is derived from subdivision 3 of section 1244 of
the civil practice act. The phrase ‘‘affidavit to be served in the
same manner as an answer in a special proceeding’’ has been
added to explain the word ‘‘return,”’” but complete conformity
with proposed rule 27.8 is not recommended because of the com-
mittee’s desire to retain the historie writ terminology.

The time within which an affidavit must be submitted for a writ
that is returnable forthwith has been set at twenty-four hours
after service of the writ in all cases, The provision of the eivil
practice act allowing twenty-four hours for each twenty miles
from the place of service to the place where the writ is returnable
was drafted at a time prior to modern modes of transportation.
See N.Y. Rev. Stat. pt. 8, ¢. 9, art. 3, §101 (1859). Should more
than twenty-four hours be necessary, the judge issuing the writ
may take this into account in fixing the return date. Where the
writ is not made returnable forthwith, the affidavit is to be
served at the times indicated for an answer in proposed rule
272(b). Where the writ is returnable less than eight days after
serviee, the answering affidavit may be served on the return day.

(b) Content. The affidovit shall fully and explicitly state
whether the person detained is or has been in the custody of
the person to whom the writ is directed, the authority and
cause of the detention, whether custody has been transferred to
another, and the facts of and authority for any such transfer.
A copy of any maendate by virtue of which the person is
detained shall be annexed to the affidavit, and the original
mandate shall be produced at the hearing ; where the mandate
has been delivered to the person to whom the person detained
was transferred, or a copy of it cannot be obiained, the reason
for failure to produce it and the substance of the mandate shall

be stated in the affidavit.
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Notes

This subdivision is derived from section 1245 of the eivil prac-
tice act. The language has been simplified but no change in mean-
ing is intended.

The last paragraph of present section 1245 requiring a verifica-

tion except for a sworn public officer has been omitted in view of the
reference to an affidavit.

7.9. Hearing.
Preliminary Note

This section deals only with those aspects of the hearing which are
unique to the writ of habeas corpus. Provisions governing special
proceedings generally are contained in proposed title 27. Conse-
quently, section 1268, applying provisions relating to actions to
habeas corpus proceedings, has been omitted. Section 1247 , dealing
with appearance of parties at the hearing, is also deleted. See also
proposed section 7.1. Matters concerning the disposition of the
proceeding after hearing of the evidence are considered in proposed
seetion 7.10,

(a) Notice before hearing. Where the detention is by virtue
of a mandate, the court shall not adjudicate the issues in the
proceeding until written notice of the; time and place of the
hearing has been esther personally served etght days prior to
the hearing, or given in any other manner or time as the court
may order,

1. where the mandate was issued in a civil cause, to the
person interested in continuing the detention or to his attorney ;
or,

2. where a person is detained by order of the domestic
relations court in the city of New ¥ ork, or by order of any
court while o proceecﬁng affecting him is pending in the said
domestic relations court, to the presiding justice of the said

domestic relations court; such presiding justice shall be repre-
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sented in the habeas corpus proceeding by the corporation
counsel of the city of New York; or,

3. where a person is detained by order of the children’s
court of any county outside the city of New York, to the judge
who made the order; or,

4. in any other case, to the district attorney of the county
i which the prisoner was detained when the writ was served
and the district atto‘-rney of the county from which he was

commaztied.
Notes

This subdivision is the same as present section 1258, except for
minor language changes which do not change meaning. It seeks to
assure that those interested in upholding the validity of a person’s
detention are given notice of any challenge to that detention by
way of habeas corpus. The final paragraph of section 1258 is
covered by proposed section 7.11.

Normally, notice of issnance of the writ is personally served upon
the prescribed persons. Where personal service cannot be made,
however, the court may authorize service by registered mail. See
21 Carmody-Wait, Cyclopedia of New York Practice 51-55 (1956).

The language of the present provision has been changed to
clarify any doubt about whether notice may be served before
there has been a return to the writ. *‘[I]t is permissible practice,
where the prisoner is known to be held by virtue of a mandate,
to give immediate notice. This practice is embraced within the
language of the section. . ..”” Id. at 54.

(b) Reply to return. The petitioner or the person detained
may under oath, orally or in writing, deny any material
allegation of the answering affidavit or make any allegation
of fact showing that the person detained is emtitled to be

discharged.
Notes

This subdivision is based upon the first sentence of section 1259
of the ecivil practice act. The term ‘‘reply’’ is substituted for
““answer’’ in accordance with proposed rule 27.3.
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The proposed subdivision permits either the prisoner or a
person who has petitioned on his behalf to reply to the answering
affidavit. No reason can be seen for restricting the applicability
of the provision to the prisoner. In People ex rel. Hubert v. Kaiser,
206 N.Y. 46, 50, 99 N.E. 195, 196 (1912), although the Court of
Appeals indicated that the return should have been answered by the
prisoner rather than the petitioner, it determined the issues in
dispute on the petitioner’s answer.

Permitting the reply to be made either orally or in writing is
in keeping with actual practice. See 21 Carmody-Wait, Cyclopedia
of New York Practice 64 (1956).

(¢} Hearing to be summary; certificates and affidavits.
The court shall proceed in a summary manner to hear the

- evidence produced in support of and against the detention and
to dispose of the proceeding as the justice of the case requires.
Evidence may, in the court’s discretion, be taken orally, by
deposition, by affidavit, or by certificate of a judge who pre-
sided at a irial resulting in a judgment pursuant to which the

detention took place. _
Notes

The first sentence of this subdivision embodies the first elause of
section 1251 and the second sentence of section 1259 of the civil
practice act. It emphasizes the need for speed. Since the hearing
is summary in nature, rules of evidénce are not controlling. Matter
of Heyward, 1 Sandf. 701, 704 (N.Y. Sup. Ct. 1848); 21 Carmody-
Wait, Cyelopedia of New York Practice 106 n.4 (1956).

The second sentence is new. It restates the procedure used in
practice and embodies sections 2245 to 2247 of title 28 of the United
States Code, deseribed by the revisors of that Code as *‘clarifying
existing practice.”” Moore, Commentary on the T.S. Judieial
Code 438-39 (1949); see Parker, Limiting the Abuse of Habeas
Corpus, 8 F.R.D. 171, 172, 174, 178 (1949). Tt need hardly be
noted that this provision may not be used to deprive a prisoner of
a full trial of any issue of fact, including the right of cross-examina-
tion where it is necessary to protect his rights. See notes to pro-
posed section 7.3(a).

(d) Sickness or infirmity of person detained. Where it is
proved to the satisfaction of the court that the person detained

is too sick or infirm to be brought to the appointed place, the
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hearing may be held without his presence, may be adjourned,
or may be held ot the place where the prisoner is detained.

Notes

This subdivision embodies the substance of present seetion 1260.
It is based upon the provision found in INlinois (I}l. Rev. Stat. c. _65,
§14 (1955) ), and allows the court or judge handling the pro-ceedmg
to make the most just disposition poss1b1e_where ’ghe prisoner was
required by the writ to be present but is too sick or infirm to
attend the hearing at the prescribed place.

(e) Custody during proceeding. Pending final disposition,
the court may place the person detained in such custody as the
case may require.

Notes

Except for minor language changes, this section is the same as
section 1257 of the civil practice act. The last part of present
section 1249, requiring that a prisoner brought befgre a court or
judge by an officer other than the one to whom the writ was d}rected
remain in the custody of that officer, has been changed to give the
court diseretion to fix custody. Normally, the sheriff’s ofﬁ_ce in the
county where the proceedings are held would be equipped to
maintain eustody of the prisoner.

7.10. Determination of proceeding.

(@) Discharge. If the person is unlawfully detained in a
case in which the writ should issue, a final order s'_hall be made
discharging him forthwith. No person detained shall be dis-
charged for a defect in the form of the commitment, or because
the person detaining him is nmot entitled to do so if another
person is so entitled. A final order to discharge a person may
be enforced by the court issuing the order by attachment, in
the manner prescribed in section 7.6(b).

Notes

This subdivision is derived from part of seet@ons 1251, 1253, 12.553,
1256 and 1267 and the first sentence qf section 1262 of the ecivil
practice act. Cf. notes to proposed section 7.3(a).
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The provision of the second sentence that there shall be no dis-
charge solely for a ‘‘defect in form of the commitment’’ corresponds
to the provision in present section 1255 that the prisoner shall be
discharged on bail or remanded ‘‘although the commitment is
irregular,’”’

The additional requirement of section 1255, where the com-
mitment is irregular, that the prisoner ‘‘appears by the testimony
offered with the return, or upon the hearing thereof, to be guilty
of such an offense,’” has been omitted as misleading. The primary
question in most habeas corpus proceedings is whether the detention
is “lawful.”” This question is most often phrased in terms of
“‘jurisdiction.”” See 21 Carmody-Wait, Cyclopedia of New York
Practice 7(1956). Thus, in cases involving unlawful detention or
commitment, the issue is whether the committing magistrate acted
without jurisdietion. The magistrate has jurisdietion if there is
‘“any’’ or “‘some’’ evidence produced at the hearing before him that
the person detained is guilty of the crime for which he is committed ;
it is not the function of the court on habeas corpus, however, to make
an independent determination that the defendant ‘“‘appears’’ to
be guilty. People ex rel. Howey v. Warden, 207 N.Y. 354, 101
N.E. 167 (1913) ; Matter of Henry, 13 Mise. 734, 35 N.Y. Supp. 210
(Sup. Ct. 1895); see 21 Carmody-Wait, op. cit. supre at 73-75;
N.Y. Code Crim. Proe. §208. '

The purpose of present section 1255, and of the corresponding
provision in this subdivision, is to prevent the release of the person
detained merely for a defect in the form of the commitment, Ag
the Court of Appeals noted in People ex rel. Howey v. Warden,
supra at 360, 101 N.E. at 169

What the section in question contemplated and provides for
are those practically immaterial errors in the deseription or
nomenclature of the crime or in the form of the warrant which
might well be overlooked when the evidence disclosed the prob-
able commission by the accused of a crime substantially and
fairly deseribed in the warrant.

A judge who may hear a habeas corpus petition would also be
qualified to sit as a committing magistrate. Compare N.Y. Code
Crim. Proc. §147, with proposed section 7.2(b). Thus it would
appear that where there is no evidence to support the commitment,
but evidence that the person detained is guilty of some other crime,
the judge holding the hearing on return of the writ could commit
the prisoner for the other crime instead of discharging him. How-
ever, the court in People ex rel. Howey v. Warden, supra at 360,
101 N.E. at 163, appears to have rejected such a possibility

A judge sitting in habeas corpus proceedings would have no
authority to remand the accused for further confinement under
this warrant of commitment because the evidence disclosed
. to his mind the probable commission of a erime by the aceused
radically differing from the one named and with which he
had never been charged, and as to which no examination had

ArTiorE 7. Haseas CorpPUs 79

taken place, and on which he had never been pommﬂ:ted by the
magistrate who alone had authority to commit. Such a result
would involve not the disregard of a mere irregularity in the
warrant but practically the commission of t}le accysed to con-
finement by a new warrant made by the judge in a habeas
corpus proceeding rather than by the committing magistrate.

But cf. People ex rel. Childs v. Knoté, 187 App. Div. 604, 620,
176 l\]Tc.Y. S1110pp. 321, 333-34 (Ist Dep’t 1919), aff’d, 228 N.Y.
608, 127 N.E. 329 (1920). No attempt has been made_to resolve
this apparent conflict since it involves primarily an interpreta-
tion of the Code of Criminal Procedure. Apparently, however,
nothing would prevent the rearrest and commitment for another
erime of the person discharged, ‘‘by virtue of a subsequent lawful
mandate.’”’ See proposed rule 7.12; N.Y. Civ. Prac. Act §126_9.

The specific exclusion from discharge because of detention by
the wrong person, in the second sentence of thlS. subd1v1_smn, follows
from the provisions of present section 1256 which are incorporated
in proposed section 7.10(c). ) ) _

Although confined by its terms to cases of illegal detention, this
rule is not intended to exclude habeas corpus proceedings based
upon other grounds, such as in matrimonial cases, where a diffe;‘ent
determination from that provided for herein may be appropriate.
See N.Y. Dom. Rel. Law §§70, 71.

Section 1254 of the eivil practice act, providing that a court shall
not inquire into the legality of a mandate or order except as per-
mitted by section 1252, is omitted as unnecessary.

The final sentence of the proposed subdivision incorporates the
substance of the first sentence of section 1267 of the ecivil practice
act. The second sentence of present section 1267 has been deleted ;
an aggrieved party’s right to compensation for his wrongful deten-
tion may be satisfied in an action for false imprisonment. Section
1266 of the civil practice act, dealing with service of a final order
of discharge, has also been deleted as unnecessary. See notes to
proposed section 7.1

The last sentence of present section 1262 has been deleted. Its
provisions are now fully covered by section 204 of the Mental
Hygiene Law, by virtue of a 1921 amendment to its predecessor,
the Insanity Law. N.Y. Laws 1921, c¢. 673, §5. The term ‘‘final
order’’ has been used to conform to present terminology. But cf.
proposed rule 27.9,

(b) Bail. If the person detained has been admitted to bail
but the amount fixed 1s so excessive as to constitute an abuse -
of discretion, and he is not ordered discharged, the court shall
make a final order reducing bail to @ proper amount. If the

person detained has been denied bail, and he is not ordered dis-
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charged, the court shall make a final order admitting him to

bail forthwith, if he is entitled to be admitted to bail as a

matter of right, or if it appears that the denial of bail consti-
tuted an abuse of discretion. Such order must fix the amount
of baul, specify the time and place at which the person detained
s required to appear, and order his release upon bail being

gwen in accordance with the code of criminal procedure.

Notes

This subdivision is a substitute for part of the first and all of
the second sentence of section 1255, part of section 1276, and
all of sections 1264, 1265, 1277, 1278, 1279, and 1280 of the civil
practice act. The subdivision regulates the granting of bail as a
result of a habeas corpus proceeding, the lowering of excessive
bail through such proceeding,.and preseribes the procedure for the
release of a prisoner when bail is so granted. Bail is to be given
in the manner required by the Code of Criminal Procedure. See
N.Y. Code Crim. Proc. §§550-606. No reason can be seen for treat-
ing the procedurc for release of a prisoner on bail after habeas
corpus proceedings differently from the procedure for his release
on bail at any other time. The procedures in the civil practice
act are archaic ; they have been carried forward unchanged through
various revisions of the civil practice act and civil code. See N.Y.
Code Civ. Proc. §§2061-2065 and notes (Throop ed. 1880). The
Code of Criminal Procedure provides-a detailed system kept up
to date because of its constant use and the procedures there set
out should be adopted for bail on applications for habeas corpus.
Compare, e.g., N.Y. Civ. Prac. Act §§1276-1278, with N.Y. Code
Crim. Proc. §§583-585.

The language of present section 1255 makes it appear mandatory
that a person be admitted to bail on the return of a writ of
habeas corpus in all cases where the offense is a ‘“bailable’ one.
If the word ‘‘bailable’’ were given its normal meaning of any case
not specifically non-bailable, the section would be contrary to sec-
tion 553 of the Code of Criminal Procedure, which provides that
in all cases other than misdemeanors or those cases specifically
enumerated in section 552 of that Code, a person may be admitted
to bail ‘‘as a matter of diseretion.’’

Section 1255 has not been given this literal meaning. Its
predecessor provided that on the return of a writ of habeas corpus
the person hearing the return was required to “‘either discharge
or bail, or remand the party so brought, as the case shall require:
and as to justice shall appertain. . . .’ N.Y. Laws 1818, e.277,
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§2. Once discretion has been exercised in denying or allowing
bail, a court hearing a habeas corpus proceeding may only deter-
mine whether there has been an abuse of that discretion. People
ex rel. Shapiro v. Keeper of the City Prison, 290 N.Y. 393, 49
N.E.2d 498 (1943). A habeas corpus proceeding may not be
utilized to reduce bail unless it has been set so high that diseretion
in fixing it was abused. People ex rel. Bao v. Adams, 296 N.Y.

- 281, 72 N.E.2d 170 (1947) ; People ex rel. Lobell v. McDonnell, 296

N.Y. 109, 71 N.E.2d 423 (1947). The reason for the present
practice of limiting habeas corpus to cases where discretion has
been abused—rveflected in the proposed subdivision—was sue-
cinctly stated by the Court of Appeals in People ex rel. Shapiro
v. Keeper of the City Prison, supra, at 399, 49 N.E.2d at 501:

[T]he lack of any statutory right of appeal from the General
Sessions order [denying bail] made it doubly important that
habeas corpus be made available to a prisoner forced to lie
in jail without an adjudication of guilt. It does not follow,
however, that the court which entertained the writ could
exercise an independent discretion as to bail. The Legisla-
ture which forbade any appeal from an order denmying bail,
did not intend, in a backhanded way and under other forms,
to permit the equivalent of an appeal, as to matters of dis-
cretion as well as matters of law. The traditional status and
purpose of a writ of habeas corpus can be maintained in cases
like this without making it a device for obtaining a new trial
of a discretionary matter.

(¢c) Remand. 1If the person detwined is mot ordered dis-
charged and not admstted to bail, o final order shall be made
dismissing the proceeding, dnd, if he was actually produced
wn court, remanding him to the detention from which he was
taken, unless the person then detaining him was not entitled
to do so, in which case he shall be remanded to proper deten-
tion,

Notes

This subdivision covers section 1252, part of section 1256 and
the second sentence of section 1262 of the civil practice act. It
is not necessary to repeat the grounds upon which a remand is
required, as does present section 1252, because present section 1231
and proposed section 7.3(a) cover the same subject by stating
when the writ shall not be issued. Language has been simplified,
but no change in meaning is intended.
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7.11. Appeal.

Appeal may be taken from an order refusing to grant a
writ of habeas corpus or from a final order made wupon the
return of such o writ. A person to whom notice is given pur-
suant to section 7.9(a) is a party for purposes of appeal. The
attorney-general may appeal in the name of the people in any
case where a district attorney might do so. Where appeal from
an order admitting a person to bail is taken by the people,

his release shall not be stayed thereby.

Notes

This section is derived from present sections 1274 and 1275
and the last sentence of section 1258. It permits any party to
appeal any adverse final order, including an order refusing to
release the prisoner except on bail.

The third sentence of the proposed section is based upon the
final sentence of section 1258 of the civil practice act. The last
sentence of the proposed seetion embodies present section 1275.

Present section 1276—originally enacted as an amendment to
the habeas corpus laws of New York in 1873 (N.Y. Laws 1873,
c. 663, §1)—is omitted. It seems to require a judge who has refused
to discharge a prisoner commitied on a bailable offense to fix such
bail upon the application of the prisoner, where the latter has
perfected or intends to take an “appeal from the judge’s order.
There is no reason to make bail in such a case mandatory after
it has been once refused, and a judge hearing the return of a writ
of habeas corpus finds the refusal lawful. See proposed section
7.10(b) and notes.

7.12. Redetention after discharge.

A person discharged wpon the return of a writ of habeas
corpus shall not be detained for the same cause, except by

virtue of a subsequent lawful mandate.

Notes

This section replaces the first paragraph and the four numbered
subdivisions of section 1269 of the civil practice act. The purport
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of the present provision is aptly stated in 21 Carmody-Wait, Cyclo-
pedia of New York Practice 109 (1956) :

Discharge is merely from custody and not from the penalty;
it does not operate as an aequittal, and is not in itself a bar
to a subsequent indictment or other appropriate civil or
criminal proceedings. If a better jurisdictional foundation can
be laid, the fact that the old one was found to be defective
in a habeas corpus proceeding will not, in itself, prevent reim-
prisonment,

Subdivisions 1 and 2 of present section 1269 each permit com-
mitment on an order subsequent to release if the order is lawful.
They might be read as applying only to commitments prior to
trial. So read, they might be interpreted as an attempt to exclude
the rearrest where double jeopardy could be claimed. Ample pro-
tection against rearrest in such situations, however, is found in
the Code of Criminal Procedure. See, e.g., N.Y. Code Crim. Proc.
$8332(3), 334(4), 340, 341, 354(2), 442(2). These subdivisions
thus appear to serve no purpose.

Subdivision 3 of section 1269 has the same effect in civil actions
and proceedings as do subdivisions 1 and 2 in eriminal actions, and
serves no need not met by the proposed provision. Subdivision 4
does contain a limitation on rearrest. Apparently it applies to
discharges after arrest as a provisional remedy. A further arrest
after discharge is possible only as part of final process or as
mesne proeess in another action or proceeding begun after the first
was discontinued. Problems of arrest as a provisional remedy are
treated in the provisions limiting that remedy. See proposed
title 71. . .

So far as habeas corpus is concerned, sufficient protection is pro-
vided by a requirement that a subsequent commitment be baged
on a subsequent lawful order. The proposed section provides this
as the sole criterion. The term ‘‘detention’’ is intended to include
both the magistrate’s commitment contemplated by section 208 of
the Criminal Code and imprisonment after convietion.

The last paragraph of present section 1269 has been deleted.
An aggrieved party’s right to compensation for his wrongful
detention may be satisfied in an action for false imprisonment.
That part of the last paragraph making a wilful violation of the
section a misdemeanor is already provided for in section 1788 of
the Penal Law. The latter provision, however, should be amended
to delete mention of the writ of certiorari and to remove its provi-
sion for a civil action to recover forfeitures against those violating

section 1269 of the civil practice act, as follows (brackets indicate
deletions) :

§ 1788. Re-confining person discharged upon writ of habeas
corpus.

A person, who either solely, or as a member of a court,
or in the execution of a judgment, order or process, knowingly
recommits, imprisons or restrains of his liberty, for the same
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cause, any person who has been discharged from imprisonment
upon a writ of habeas corpus [, or certiorari] is guilty of a mis-
demeanor, punishable by a fine not exceeding one thousand
dollars or by imprisonment not exceeding six months, or both[;
and in addition to the punishment preseribed therefor, he
forfeits to the party aggrieved, one thousand two hundred
and fifty dollars to be recovered in a civil action].
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ARTICLE 12. INTEREST

INTRODUCTION

Existing interest provisions of the ecivil practice act have, for
the most part, been simplified and retained in this article. They
have been somewhat expanded in scope by codification of existing
case law. Also, a number of distinctions in the treatment of dif-
ferent types of actions have been eliminated.

In cases of injury to property rights the courts have drawn a
much-eriticized distinction between actions in which interest is to
be given as of right and those in which its award is discretionary.
Proposed section 12.1(a) establishes a uniform rule, allowing
interest as of right in all property damage cases. Based upon
a decision on this matter reached by the Temporary Commission
on the Courts, the draft of this article leaves untouched the present
law which does not permit pre-verdict interest in personal injury
cases. See notes to proposed section 12.1(a).

Section 480-a of the civil practice act has been deleted. The
apparent purpose of this provision is to set a specific time from
which a recovery upon a life insurance poliey will bear interest
—the date of receipt by the company of completed proof of death
of the insured. The transfer of this specialized provision fo the
Insurance Law is recommended. Cf. N.Y. Deced. Est. Law §132.
Present section 480-a should be modified so that it allows interest
only for the period up to verdict, thereby permitting the same
compounding of pre-verdiet interest as will ocecur in other types
of actions by operation of proposed section 12.2. There also
appears to be no reason for continuing to limit the terms of the
provision to companies doing business within the state. See N.Y.
Ins. Law §59-a; cf. notes to proposed section 3.2, Accordingly, the
Tnsurance Law should be amended to include a new section 166-b,
as follows: ‘

166-b. Interest in actions upon policies of life insurance.

In any action brought to recover upon a policy of life
insurance, interest upon the principal sum recovered by the
plaintiff, from the date of the receipt by the company of the
completed proof of death of the insured, shall be added to
and be a part of the fotal sum awarded.

Section 132 of the Decedent HEstate Law, which also requires the
awarding of interest to the time of judgment, should be similarly
modified. In addition, the last sentence of that provision should
be deleted, since the procedure it outlines is covered by proposed
section 12.1(b). The provision should be amended as follows
(brackets indicate deletions, italics indicate insertions):

The damages awarded to the plaintiff may be such a sum as
the jury upon a writ of inquiry, or upon a trial, or, where
issues of fact are tried without a jury, the court or the referee,
deems to be a fair and just compensation for the pecuniary
injuries, resulting from the decedent’s death, to the person
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12.1. Interest to verdict, report or decision.

(a) Actions in which recoverable. Interest shall be recovered

wpon a sum awarded because of a breach of performance of a
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contract, or because of an act or omission depriving or other-
wise interfering with title to, or possession or enjoymeﬁ of,
property, except that in an action of an equitable nature,
interest and the rate end date from which it shall be com-
puted shall be in the court’s discretion.

Notes

This subdivision establishes a single rule for the awarding of
interest in all contract and property damage cases. The provision
for contract actions is a simplification of the second sentence of
present section 480, with no change in meaning intended.

The provision for property damage actions is new, and is adopted
from a 1950 proposal of the Law Revision Commission. N.Y. Law
Rev. Comm’™n Rep. 95, 97 (1950). It abolishes the distinetion
between property damage actions in which interest is granted as
of right and those in which it is granted in the diseretion of the
trier of fact. The distinction is commonly stated as one between
negligence and non-negligence cases, with interest a matter of right
in the latter type of action only. The Court of Appeals has sharply
criticized the present law, terming it ‘‘manifestly unsound, because
interest is essential to complete indemnity in both classes of cases.”’
Flamm v. Noble, 296 N.Y. 262, 268, 72 N.E.2d 886, 888 (1947).
See also Wilson v. City of Troy, 185 N.Y. 96, 104-105, 32 N.E. 44,
46(1892) ; Committee on State Legislation, Bulletin No. 3, 100-101
(Association of the Bar of the City of New York 1957); Com-
mittee on State Legislation, Bulletin No. 6, 299-301 (Association
of the Bar of the City of New York 1956) ; Committee on State
Legislation, Bulletin No. 1, 21-22 (Association of the Bar of the
City of New York 1955) ; Committee on State Legislation, Bulletin
No. 2, 103-104 (Association of the Bar of the City of New York
1954) ; Committee on State Legislation, Bulletin No. 1, 15-16
(Association of the Bar of the City of New York 1953) ; Committee
on State Legislation, Bulletin No. 2, 58-57 (Association of the Bar
of the City of New York 1950).

In addition to its failure to assure complete indemnification to
an injured party, the distinction between ‘‘as of right’’ and ‘‘dis-
cretion’’ cases has been criticized as an uncertain one; there is
doubt, for example, about cases of trespass to real property. See
N.Y. Law Rev. Comm ™ Rep. 95, 124-25 (1950).

The artificiality of the present law is demonstrated by the fact
that interest may apparently be recovered as of right in certain cases
of negligent injury to property because the action can be considered
one in contract under section 480 of the civil practice dct. See
Flamm v. Noble, supra at 267, 72 N.E.2d at 887; A. L. Russell, Inc.
v. City of New York, 138 N.Y.8.2d 455, 457-58 (Sup. Ct. 1954) ;
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Squibb & Sons Inter-American Corp. v. § ringmeier Shippi
194 Mise. 813, 814, 87 N.Y.8.2d 876, 878 (Sup Ct. 19%;@%”9 do.

Finally, therells serious dispute about the present state of the
law. Three decisions have relied upon the dictum in Flamm v,
Noble to hold interest recoverable as of right in cases of negligent
mmjury to property rights. Harmon & Begalia, Inc. v. City of New
York, 286 App. Div. 825, 141 N.Y.8.24 877 (1st Dep’t 1955);
A. L. Russell v. City of New York, 138 N.Y.8.2d 455 (Sup. Ct
1954) ; Barry v. Doctor’s Hospital, Inc., 187 N.Y.L.J. no. 91 p. 7
col. 6 (N.Y.C. Ct. 1957). Concurrently, other decisions have held
nterest in such cases to be discretionary only, usually citing the
same Flagmm decision as authority. Keilson v. City of New Y ork
126 N.Y.8.2d 606, 607 (N.Y.C. Munie. Ct. 1953) ; Hamburger vi
Met. Dist., 135 N.Y.I.J. no. 70, p. 10, col. 4 (N. Y. C. Ct. 1956) ;
Cocchiarella v. Hi-Hat Distributors, Inc., 126 N.Y.L.J. p. 1427, col. 3"
(N.Y..C. Ct. 1951). See also Stein Hall & Co. v, Sealand Dock and
Terminal Corp., 2 M.2d 721, 733, 149 N.Y.8.2d 537, 543 (Sup. Ct.
13‘55): A compounding of this confusion results from a 1955 Second
Olrgult Court_; of. Appeals decision, where Judge Learned Hand, in
a dictum reviewing the effect of the Flamm case, stated: ‘¢ [A]’nd
although, as the plaintiff says, that was only a dictum, the lowei:
courts of that state have taken it as authoritative, and so must we.”’
Newbzgrgh Land. & Dock Co. v. The Texas Co., 227 F.2d 732, 785
(24 Cir. 1955). The proposed subdivision is designed to bri,ng a
measure of certainty to this area.

In'terest_on damages for personal injuries involves difficult policy
considerations because it often includes compensation for future
loss and darpages of a speculative nature. In view of the Tempo-
rary C.ommlssmn on the Courts’ conclusion not to recommend
leglsla:tlon allowing interest in personal injury cases, the advisory
committee has not considered changing the present status of the
law. See N.Y. Temp. Comm™n on the Courts Rep. IV 48, Leg.
Doec. 6(c) (1957); see also Institute of Judicial Administration
Recovery of Interest as Damages in Personal Injury Cases 15-18
(March 4, 1957) ; but ¢f. Committee on State Legislation, Bulletin
%05.9:;), 169-71 (Association of the Bar of the City of New York

Where a suit combines causes of action for propert damage
personal injury, .the plaintiff should reques‘npsepparage verdigt‘zisanog
each cause of action. Otherwise, there will be no basis upon which
to compute interest for any property damage award, and the right
]tg' suglélmée%\?s% \évi;hb&xsﬂaived. See Helman v. Markoff, 255 App.

iv. 991, YS. 2d Dep’t 1938 ! ‘
N.E.2d 1012 (1939). (24 Dep > '3, 280 N.Y. 641, 20

The proposed subdivision contemplates the award of interest on
compensatory damages only. Since punitive damages, which may
be awarded in certain tort actions, are intended only to impose
punishment upon a defendant, interest on such damages for the
perlod_ before verdict is unnecessary to assure full compensation
to an injured party. See 2 Clark, New York Law of Damages 83
et seq. (1925). Once the punitive damages have been awarded,
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however, they become a debt due the plaintiff, and interest will be
earned under proposed sections 12.2 and 12.3.

The committee has adopted a proposal to make the award of
interest in equity actions discretionary. See N. Y. Law Rev.
Comm™n Rep. 101, 114-16 (1950). Such discretion is presently
exercised in tort actions arising in equity (e.g., Ellis v. Kelsey,
241 N.Y. 374, 379-80, 150 N.H, 148 (1925); Frey Realty Co. v.
Ten West 46th Street Corp., 1 M.2d 371, 145 N.Y.8.2d 670 (Sup.
Ct. 1955)), whereas in actions based upon a contract, the second
sentence of section 480 of the civil practice act is held to make the
award of interest at the legal rate mandatory. See Frey Realty Co.
v, Ten West 46th Street Corp., supra at 372, 145 N.Y.8.2d at 672,

(b) Date from which computed. Interest shall be computed
from the earliest ascertainable date the cause of action existed,
except that interest upon damages incurred thereafter shall be
computed from the -date incurred. Where such damoges were
weurred af various times, interest shall be computed upon
each ttem from the date ¢t was incurred or upon all of the
damages from a single reasonable intermediate date.

Notes

Reference to the date from which interest is to be measured is
new. The date the cause of action acerued in the time normally
used in computing interest. See, e.g., Greater New York Coal & Oil
Corp. v. Philadelphia & Reading Coal & Iron Co., 278 N.Y. 270,
272, 15 N.E.2d 801, 802 (1938); Aronowsky v. Goldberger-Raabin
Co., 250 App. Div. 731, 293 N.Y. Supp. 527 (2d Dep’t 1937);
E. R. Squibb & Sons Inter-American Corp. v. Springmeier Ship-
ping Co., 194 Misc. 813, 815, 87 N.Y.S.2d 876, 878 (Sup. Ct. 1949) ;
Freedman v. Hort & Early Co., 162 Misc. 487, 488, 293 N.Y. Supp.
525, 526-27 (N.Y.C. Ct. 1935). Whare this date is a matter of
conjecture, the courts normally award interest from the time of
commencement of the action. Aronowsky v. Goldberger- Raabin Co.,
supra; Leehoke Corp. v. Plastoid Corp., 193 Mise. 208, 83 N.Y.S.2d
672 (Sup. Ct. 1948), aff’d without opinion, 276 App. Div. 903,
94 N.Y.S.2d 903 (1st Dep’t 1950) ; Freedman v. Hart & Early Co.,
supra; Sacks-Sons Luggage Corp. v. Lowis DeJonge & Co., 135
N.Y.L.J. no. 85, p. 11, col. 6 (Sup. Ct. 1956). The proposed subdi-
vision encompasses these rules, but also permits the awarding of
interest from any earlier date at which it can be ascertained that the
cause of action had already accrued. This provision is based upon
the method of computing interest employed by the court in Mathis v.
Matthews, 39 N.Y.8.2d 242, 244 (Sup. Ct. 1943). It is intended
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to insure fuller idemnification of an in; i

. cat] Jured party wherever possible.
In the Mathis case, plal.ntlff secured damages for breach oIf) a iaorf-
tract to construcet a building resulting from a failure to do so in
a good, workmanlike manner. Since the date of breach could not
bie geternglilﬁd, t-hekcourt awarded interest from the day after com-
pletion o e work, stating that the b
Pt b tp ot . g e breach must have occurred at

The proposed subdivision offers a method for ivi i

award of interest in cases involving items of darral’;‘,gevﬁ'gi‘sg aag’?g
t}}e accrual of the cause of action. It avoids both the under-%ndem

nification of a successful claimant by an award which com utes;
mtere_st from the time of commencement of suit, as well ag the
granting of a ““windfall’’ to such a party by an a,ward of interest
from the first accrual of a cause of action. Where there are varions
items of damage, alternative methods of computation are provided:

each item may be separately computed i i
e oiom ™ y P or a constructive single

(¢) Specifying date; computing interest. The date from
which interest is to be computed shall be specified in the verdict,
report or decision. If a jury is discharged without specifying
the date, the court upon motion shall fix the date, except that
where the date is certain and not in dispute, the date may be
fized by the clerk of the court upon affidevit. The amount of
interest shall be computed by the clerk of the court, to the date
the verdict was rendered or the report or decision was made,

and mcluded in the total sum awarded.

Notes

Under present practice interest for the eriod pri i
report or decision may in the first instance Ee awal%egrbirotgzr’i}i%&:
of fact. VVherg a jury fails to award interest in a case in which it
accrues as of right, the court may do so. Mayaguez Drug Co. v
Globe & Rutgers Fire Ins. Co., 260 N.Y. 356, 183 N.E. 523 (1939) .
Th.e failure of the civil practice act to place the responsibility for
fixing interest solely upon either the trier of fact or the eourt
frequently leaves unsettled whether a jury verdict includes interest -
the courts will add interest to a verdict only when it is elear that the
verdiet does not already include it. See, ¢.g., Mayagues Drug Co
v. Globe d% BRutgers Fire Ins. Co., supra; First Int’l Pictures, Inc.
v.F. C. I?wtures Corp., 262 App. Div. 21, 22, 27 N.Y.8.2d SIé 818
(4th Dep’t 1941) ; Qottesman v. Hovana Importing Co., 72 N.Y.’S.Zd
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426, 428 (Sup. Ct. 1947) ; McQuade v. Monroe, 135 N.Y.1.d. no. 97,
p. 10; col. 4 (N.Y.C. Ct. 1956). The cases have sought to minimize
this problem by creating a rebuttable presumption that interest
was not included in a verdiet where no instruction was given to do
so. Mathis v. Matthews, 39 N.Y.8.2d 242 (Sup. Ct. 1943) ; Sacks-
Sons Luggage Corp. v. Louts DeJonge & Co., 135 N.Y.L.J. no.
85, p. 11 col, 6 (Sup. Ct. 1956) ; Richard Silk Co. v. Bernstein, 130
N.Y.L.J. 1159, col. 2 (Sup. Ct. 1953). '

Normal procedure is to instruet a jury that interest must be
added to damages awarded in ecertain types of actions. At least one
trial judge, however, instruets juries not to consider the question of
interest at all. Koufman v. Fargh, 131 N.Y.L.J. no. 122, p. 6, col. 7
(Sup. Ct. 1954) ; Milco Garage Corp. v. Wendy Garage Inc., 131
N.Y.I.J. no. 62, p. 8, col. 7 (Sup. Ct. 1954). In order to avoid later
confusion as to whether a verdict contains interest, the jury is
advised that ‘‘the law will take care of that subject [interest] by
awarding interest on the recovery from the time plaintiff was
entitled to the money.’’ Milco Garage Corp. v. Wendy Garage Inc.,
supra. The proposed subdivision, by placing the responsibility
for adding interest to a verdict solely npon the clerk of the court,
seeks to overcome the above difficulties. The jury is required only
to fix a date. Should the plaintiff fail to request an instruction
that the date from which interest is to acecrue be specified in the
verdict, he will be deemed to have waived his right to a jury trial
on this question and the court will fix the date. Where the demand
for the addition of interest comes at a time before the jury has been
discharged, however, the interest date question should be submitted
to it.

A motion to add interest to an award under the proposed sub-
division may be made at any time prior to execution of judgment
in the action. See McLaughlin v. Brinkerhoff, 222 App. Div. 458,
226 N.Y. Supp. 623 (Ist Dep’t 1928), distinguishing Urband v.
Lubell, 245 N.Y. 156, 156 N.E. 649 (1927).

A referee may correct his omission to specify the date from which
interest is to be computed, since the proposed act and rules permit
post-trial motions addressed to him. See notes to proposed section
14.1.

12.2, Interest from verdict, report or decision to judg-
meni.

Interest shall be recovered upon the total sum awarded,
meluding interest to verdict, report or decision, in any action,
from the date the verdict was rendered or the report or decision

was made to the date of entry of judgment. The amount of

interest shall be computed by the clerk of the court and included

in the judgment.
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Notes

This.seetion is a simplification of the first sentence of section 480
of the civil practice act. No change in meaning is intended.

12.3. Interest upon judgment.

Every money judgment shall bear interest from the date of

of its entry.
Notes

This section is derived from the first sentence of section 481 of
the eivil practice act. The distinction between courts of record and
not of record has been omitted. Interest is not presently permitted
in a court not of record upon a judgment ‘‘directing the payment
of money’’ although it is permitted in judgments ‘‘for g sum of
money.’’ Apparently the distinction intended is between awards
in equity and at law. Since courts not of record have, at most, a
limited equity jurisdiction, the present verbiage serves little
purpose.

12.4. Rate of interest.
Interest shall be at the legal rate.

Notes

This section codifies present New York law. Sections 480 and
481 of the civil practice act contemplate the award of interest at the
legal rate. 3 Bender, New York Practice 523, 525 (Warren ed.
1954). Under section 370 of the General Business Law this rate is
six per cent. The committee considered changes in interest rate
a substantive matter beyond its competence.

Specific sections providing for rates other than the legal rate
would govern. See, e.9., N.Y. Gep. Munic. Law §3-a (three per
cent maximum- for recoveries against a munieipal eorporation,
except in actions to recover damages for wrongful death or in con-
demnation proceedings, where the maximum rate is four per cent) ;
N.Y. Pub. Housing Law §157(5) (three per cent maximum for
recoveries against a housing authority, except in actions to recover
damages for wrongful death or in condemnation proceedings, where
the maximum rate is four per cent); N.Y. Unconsol. Laws, McK.
§2501, C.L.8. c. 195, §1 [Public Corporation Law] (four per cent
maximum for recoveries against a public corporation).

The proposed section is not intended to disturb the decision in
Moscow Fire Ins. Co. v. Heckscher & Gotitlieb, 260 App. Div. 646,
23 N.Y.8.2d 424 (Ist Dep’t 1940), aff’d, 285 N.Y. 674, 34 N.E.2d
377 (1941), where the court held that the gix percent interest rate
on judgments did not apply in a case where the defendant was
prevented from paying a judgment by court order. The eourt
awarded interest at the rate the money involved had actually earned
during the period that the defendant was prevented from paying the
Judgment. See also N.Y. Civ. Prac. Act $§136, 530(4).
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ARTICLE 13. ENFORCEMENT OF MONEY
JUDGMENTS
INTRODUCTION

This article contains provisions defining the terms used in the
enforcement rules and the property which is subject to enforce-
ment of money judgments, provisions creating and affecting liens
and priorities between creditors and certain provisions affecting
Jjurisdietion and property rights. The remaining provisions con-
cerning enforcement of money judgments are contained in the
rules of proposed title 61.

Proposed section 13.1 sets forth the basie definitions which are
utilized for the purposes of attachment as well as for the enforce-
ment of money judgments. See proposed seetion 15.4. Sections
13.2, 13.3 and 13.4 create a system of liens and priorities to replace
the chaotic structure that bresently exists, especially with respect
to personal property. The personal property system is admittedly
new, but it has been designed with the practical problems that arise
in collecting judgments in mind.

Proposed sections 13.5 and 13.6 are designed to consolidate the
Present provisions in the civil practice act relating to the exemption
of property from application to the satisfaction of a judgment.
These provisions are contained in bresent sections 513, 664-678,
687-a(8), 792 and 1196. No substantial changes are intended.

There have been a number of recent substantive amendments of
these sections. The most antiquated provisions were altered in 1946
(N.Y. Laws 1946, c. 185), on the recommendation of the Judicial
Couneil (11 N.Y. Jud. Counecil Rep. 261 (1945)), and other pro-
visions were modernized in 1957 and 1958, N.Y. Laws 1957, c.
412, 512; N.Y. Laws 1958, ¢. 311. A thorough reconsideration of
the content of the exemption provisions is nevertheless still desirable.
The exemptions are archaic in many cases and they are not ade-
quately designed to protect the valid interests of either debtors or
creditors. The extent to which they are outdated is indicated by
the table appended to this article which sets forth the enactment
date of cach exempt item of bersonal property. The committee
recognizes, however, that exemptions represent important substan-
tive policies; that they are the result of legislative compromise;
that they reflect the diverse pulls of various groups within the state;
and that they have recently been amended. Accordingly, it is fore-
going any attempt at revision of the substance of the present pro-
visions. It suggests, however, that further study and revision by
the legislature and interested groups within the state is needed.

The great number of exemption provisions in the Consolidated
Laws relate to very limited situations involving special classes of
persons and property. There appears to be no particular virtue in
consolidating them with the more general civil practice act exemp-
tions. See, e.g., N.Y. Banking Law §407 (savings and loan asso-
ciations) ; «d. §461 (credit unions) ; N.Y. Canal Law §34 (materials
and equipment of contractors with superintendent of public works) ;
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N.Y. Edue. Law §524 (state teachers’ retirement system benefits) ;
N.Y. Emp. Liab. Law §12 (compensation benefits) ; N.Y. Munic.
Law §205(4) (payments to representatives of deceased volunteer
firemen); N.Y. Ins. Law §98(3) (insurance deposits); id. §166
(proceeds of certain insurance contracts) ; N.Y. Lab. Law §595(2)
(unemployment insurance benefits) ; N.Y. Membership Corp. Law
§162 (soldiers’ monument corporations) ; N.Y. Mental Hygiene
Law §8§172, 173, 174 (state hospital retirement system benefits) ;
N.Y. Pub. Auth. Law §210(1) (property of Bethpage Park Author-
ity) ; N.Y. Pub. Housing Law §158 (real property of housing
authority) ; N.Y. Pub. Serv. Law §61(13-a) (liability policy or
bond of ommibus corporation); N.Y. Retirement & Soe. Sec. Law
§110 (state employees’ retirement system benefits) ; N.Y. Soc. Wel-
fare Law §137 (welfare benefits) ; N.Y. Village Law §199-e (police
pension fund benefits) ; N.Y. Vol. Fireman’s Benefit Law §23 (dis-
ability payments to volunteer firemen) ; N.Y., Workmen’s Comp.
Law §33 (workmen’s compensation benefits) ; N.Y. Unconsol. Laws,
McK. §10204, C.L.8. c. 137, §4 (certain veterans’ bonus payments) ;
cf. N.Y. Membership Corp. Law §190 (donations of historie interest
to historical society).
_ The prin(}ipal exemption provisions in the civil practice act are
in the article dealing with execution. N.Y. Civ. Praec. Act
§§664-678. They are referred to there as exemptions ‘‘from levy
and sale by virtue of an execution.’”” With the development of addi-
tional procedures by which a judgment debtor’s assets could be
applied to the satisfaction of a Judgment, it was considered necessary
to insert separate provisions specifying that property which is
exempt from execution is also exempt from other enforcement pro-
cedures. See N.Y. Civ. Prac. Act §792(a) (supplementary pro-
ceedings) ; id. §1196' (judgment creditor’s action) ; ef. id. §687-a(8)
‘(‘levy upon intangible assets). A change in phraseology from
exempt from execution’’ to ‘‘exempt from application to the satis-
faet191} of a money judgment,’’ permits the deletion of these separate
provisions. .

The sole funct'io_n of present section 664 is to state that the general
exemption provisions in the eivil practice act do not repeal the
special exemption provisions in the consolidated laws. Since a con-
trary interpretation would seem inconceivable, this section has been
omitted. Section 101 of the General Construction Law, providing
that ““The Consolidated Laws shall not be construed to
affect any provision of the civil practice act .o
unless expressly so stated”” was intended to prevent inadvertent
changes in the general practice as a result of the reconsolidation of
our statutes. See 2 Report of Board of Statutory Consolidation
2157 (1907). It was not designed to make inoperative specific
procedural provisions of the Consolidated Laws.

S'ee.tl'on 669 of the civil practice act, dealing with exhibits at an
exhibition, has also been omitted. It involves a speeial situation and
1s repeated verbatim in section 250 of the Personal Property Law.

The exemption provision in section 513 of the eivil practice act
has also been deleted. It provides that a judgment debtor’s interest

ArticiE 13. ENFORCEMENT OF MONEY JUDGMENTS 95

in a contract for the purchase of real property ‘‘cannot be levied
upon or sold by virtue of an execution. . . .’ Section
687-a(8) (a) explicitly refers to section 518 as an exemption and
provides that the interest may not be reached by the execution
procedure against intangibles provided for in section 687-a. To
the extent that these sections indicate that such an interest may not
be reached by a judgment ereditor, however, they are misleading.
Although the exemptions from execution are expressly made appli-
cable to judgment creditor’s actions by section 1196, section 1192,
in the same article, provides that the interest ‘‘exempted’’ by section
513 may be reached by a judgment creditor’s action. Moreover, the
interest may be attached under section 913, if attachment is other-
wise warranted, and then applied to the satisfaction of a judgment
under section 969. The significance of section 513 is therefore only
to limit the judgment ereditor’s choice of the procedure which he
may pursue. New York is virtually the only state which imposes
this limitation by statute, although a number of states have reached
the same result on the basis of the common law rule that an equi-
table interest is not subjeet to execution and that the interest of a
vendee under an executory contract for the purchase of real prop-
erty is such an ‘‘equitable’’ interest. See Annot., 1 A.L.R.2d 727,
730 (1948). Michigan has enacted a statute expressly subjecting
such an interest to execution (Mich. Comp. Law §623.82 (1948)),
and a great many other states have subjected such an interest to
execution without an explicit statute. See Annot., supre at 734.
There is no apparent reason for requiring a judgment creditor to
bring a separate judgment ereditor’s action in order to have this
type of asset applied to the satisfaction of his judgment or differ-
entiating between creditors who have attached the asset and those
who have not. ’

Section 13.7 contains the basic provision for enforcement against
the state, its officers and agencies, and section 13.8 contains limita-
tions upon enforcement after the death of a judgment debtor.
Section 13.9 provides for the discharge of a garnishee’s obligation
to the judgment debtor to the extent of payments made to the judg-
ment creditor. :

Section 13.10 continues the present grant of jurisdietion to
inferior courts to punish for contempt in connection with enforce-
ment, while section 13.11 provides for immunity of testimony given
on an enforcement examination.

TABLE OF SECTIONS IN ARTICLE 13

13.1. Definitions. )

(a) Money judgment; judgment creditor ; judgment debt-
or; garnishee; real property.

(b) Debt against which a money judgment may be
enforeed.

(¢) Property against which a money judgment may be
enforeced.

(d) Proper garnishee for particular property or debt.
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13.2. Priorities and liens upon personal property.
(a) Priority and lien on docketing judgment.
(b) Divesting priority by demand.
(e) Proceeding for extending receivership.
13.3. Priorities and liens upon real property.
(a) Priority and lien on docketing judgment.
(b) Extension of lien.
13.4. Release of lien or levy upon appeal.
13.5. Personal property exempt from application to the satis-
faction of money judgments.
(a) Woman’s and householder’s exemption.
(b) Male non-householder’s exemption.
(c¢) Exemption of cause of action and damages for taking
or injuring exempt personal property.
(d) Trust exemption.
(e) Income exemptions.
(£f) Exemptions to members of armed forces.
13.6. Real property exempt from application to the satisfaction
of money judgments.
(a) Bxemption of homestead.
(b) Designation of exempt homestead.
(e) Homestead exemption after owner’s death.
(d) Suspension of occupation as affecting homestead.
(e) Exemption of homestead exceeding one thousand dol-
lars in value.
(£) Salelof homestead exceeding one thousand dollars in
value.
(g) Exemption of burying ground.
(h) Cancellation of exemption of real property.
13.7. - Enforcement involving the state.
13.8. Enforcement after death of judgment debtor ; leave of court;
: extension of lien. .
138.9. Discharge of garnishee’s obligation.
13.10. Power of court to punish for contempt.
13.11. Privilege on examination; immunity.

SECTIONS—ARTICLE 13. ENFORCEMENT OF
MONEY JUDGMENTS

13.1. Definitions.
(a) Money judgment; judgment creditor; judgment debtor;

garnishee; real property.
1. A4 money judgment is an interlocutory or final judgment,
or any part thereof, for a sum of money or directing the pay-

ment of a sum of money.
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2. A judgment creditor is a person in whose favor @ money
judgment is entered or a person who becomes entitled to enforce
it.

3. A judgment debtor is a person other than a defendant
not summoned .in the action, against whom a money judgment
s entered.

4. A garnishee is a person who owes o debt to a judgment
debtor, or @ person other than the judgment debtor who has
property in his possession or custody in which the judgment
debtor has an interest.

5. Real property includes chattels real.

Notes

The definitions in subparagraphs 1, 4 and 5 of this subdivision
are applicable to both enforcement and attachment. See proposed
section 15.4.

The definition of ‘‘money judgment’’ in subparagraph 1 replaces
such provisions as those of present sections 505(2) and 644, which
deal with enforcement of that part of a judgment which directs
the payment of money, those of present sections 649, 658 and 778
which preseribe for the enforcement of parts of a multiple judgment,
and those of present sections 504(1) and 642, which prescribe the
same enforcement for judgments for a sum of money as for judg-
ments directing the payment of a sum of money. See also infro-
duction to proposed title 60.

Since proposed rule 60.1 specifies that an order directing the
payment of money is enforceable as a judgment and proposed rule
27.9 provides that a special proceeding terminates in a judgment,
rather than order, the enforcement of money orders is identical
under the proposed rules to that of money judgments.

The definition of a ‘‘judgment creditor’’ in subparagraph 2 of
this subdivision is derived from section 7(5) of the civil practice
act. It expressly includes both the ‘‘original’’ judgment creditor
and any assignee or representative who may thereafter become
entitled to enforce the judgment. Present section 654, which pro-
vides that the personal representatives of a deceased judgment
creditor may issue execution, has been deleted as unnecessary.
Its provision that, in such a case, the execution must be indorsed
with the name and address of the person issuing it is also unneces-
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sary in view of the expansion in proposed rule 50.10(a) of the
requirements of sections 534 and 539 of the civil practice aet for
the filing of authority to enforce a judgment. Moreover, deletion
of -section 654, removes the anomalous requirement that an
assignee of a deceased judgment creditor must indorse the execu-
tion: seetion 650 makes no such requirement for the assignee of a
live judgment creditor. Even if this distinetion were Jjustifiable,
it assumes that an assignee would always know that his assignor
has died.

The definition of a judgment debtor in subparagraph 8 of the
proposed subdivision is new. It replaces the provision in seefion
222-a of the civil practice act prohibiting execution on the individual
broperty of a partner not summoned in a partnership action, and
the similar provisions in sections 1199 and 1200 for execution upon
a judgment for a joint liabliity and in section 778 for supplemen-
tary proceedings upon such a judgment. See proposed subdivision
(¢)- and notes.

The definition of ‘‘garnishee’” in subparagraph 4 of this subdi-
vision is also new. While the term ‘‘garnishee’’ is already used in
the civil practice act—for example, in section 684—it has the
narrow meaning of an employer of the defendant. The broader
definition of the proposed subdivision is widely used in the
enforcement and attachment provisions of many jurisdictions
and is often used in the decisions of this state. See, e.g., Cotnareanu
v. Chase Nat’l Bank, 271 N.Y. 294, 300-301, 2 N.E.2d 664, 667
(1936). Utilizing it in the act and rules makes it possible to eliminate
much verbiage in the eivil practice act where various and compli-
cated terms are presently used. See, e.g., N.Y. Civ. Prac. Act §922
(‘“the person owing any debt to the defendant, or holding property,
effects or things in action of the defendant or interest therein’’).
Where certain particular property is involved, the express designa-
tion of the proper garnishee in proposed subparagraph (d) would
supersede the general definition. *

The inclusion in the term ‘‘real property’’ of chattels real is an
extension of the express inclusion in sections 509, 510(1) and 512
of the civil practice act. The provision avoids the ambiguity
created by section 708 which provides that a lease for less than
five years is not treated as real property for the purpose of sale and
redemption, despite its treatment in sections 509, 510(1) and 512
with real property for the purpose of lens. Deletion of this distine-
tion is made possible by the abolition both of redemption and of
priority of exeecution between real and personal property. See
introduction to proposed title 61.

(b) Debt against which a money judgment may be enforced.

A money judgment may be enforced against ony debt, which

s past due or which is yet to become due, certainly or upon

demand of the judgment debtor, whether it was incurred
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within or without the state, to or from a resident or non-
resident, unless it is exempt from application to the satisfac-
tion of the judgment. A debt may consist of a cause of action
which could be legally assigned accruing within or without
the state.

(¢) Property against which a money judgment may be
enforced. A money judgment may be enforced against any
property which may be legally assigned, whether it consists of
a present or future right or interest o_md whether or not it is
vested, unless it is exempt from application to the satisfaction of
the judgment. A money judgment entered upon a joint liability
of two or more persons may be enforced against individual
property of those persons summoned and joint property of such
persons with any other persons against whom the judgment
is entered. -

(d) Proper garnishee for particular property or debt.

1. Where property consists of a right or share in the stock of
an association or corporation, or interests or profits therein,
for which o certificate of stock or other negotiable instrument
48 mot outstanding, the corporation, or the president or
treasurer of the association on behalf of the association, shall
be the garnishee.

2. Where property consist of a right or interest to or i a

decedent’s estate or any other property or fund held or con-
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trolled by o fiduciary, the executor or trustee under the will,
administrator or other fiduciary shall be the garnishee.
- 3. Where property consists of an interest in a partnership,
any partner other than the judgment debior, on behalf of the
partnership, shall be the garnishee.

4. Where property or a debt is evidenced by a mnegotiable
wnstrument for the payment of money, a negotiable document

of title or o certificate of stock of an association or corporation,

the instrument, document or certificate shall be ireated as
property capable of delivery and the person holding it shall

be the garmishee.
Notes

The definitions in these subdivisions are based upon the pro-
visions of sections 913 through 917, which are contained in the
attachment article of the civil practice act. The subdivisions also
replace parts of sections 686 through 688 in the execution article.
Its definitions are applicable to both enforcement and attachment.
See proposed section 15.4.

Negotiable documents of title have been added to subparagraph
4 of proposed subdivision (d), although the attachment article of
the present act deals only with negotiable instruments and stock
certificates and the execution article recognizes only negotiable
instruments. But ¢f. N.Y. Civ. Prac. Act §799-a(b). TUnder the
Consolidated Laws, however, property covered by a negotiable
document of title may not be attached or levied upon under an exe-
cution unless the document is seized, or its negotiation enjoined. See
N.Y. Pers. Prop. Law §120 (negotiable document of title must be
surrendered to bailee in possession of goods or negotiation enjoined
before goods may be attached or levied upon) ; 4d. §210 (same for
carrier and negotiable bill of lading); N.Y. Gen. Bus. Law §110
(same for warehouseman and negotiable warehouse receipt) ; cf.
N.Y. Pers. Prop. Law §121 (general provisions for aiding creditor
to levy upon negotiable document of title owned by debtor) ; id.
§211 (same for negotiable bill of lading); N.Y. Gen. Bus. Law
§111 (same for negotiable warehouse receipt). Although these
provisions do not expressly permit levy by service upon the holder.
the proposed provision would apply the same rule to negotiable
documents as is utilized for corporate stock or negotiable instru-
ments. Indeed, the provisions of section 917 of the civil practice
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act for levying under an attachment upon a unegotiable stock
certificate, by delivering a copy of the warrant to the holder, thus
enjoining transfer, under subdivision 2, or by seizure of the certifi-
cate, under subdivision 3, are reiterated in section 174 of the
Personal Property Law. )

The scheme of the execution article of the civil practice act with
respect to levy upon intangibles is similar to that of the attachment
article. Thus, section 687 permits levy and sale under an execution
of any document or instrument, ‘‘ whether negotiable or othgrwise”
by seizure of the instrument, and section 687-a(1) permits levy
upon a debt by service upon the debtor. Negotiable instruments
are excepted from the provisions of section 687-a(1), so that the
only method of levy upon negotiable instruments would be seizure
under section 687. Similarly, a non-negotiable instrument may be
seized under section 687 or the debt it represents may be levied upon
by serving the debtor under section 687-a(1). This is substantially
the result obtained under seetion 917(2) of the attachment article.

Under the proposed section, however, these alternative methods
of levying upon a non-negotiable instrument or document are
eliminated and a levy must be made by serving the person indebted
or the person holding the property represented by the document.
See proposed section 18.1(a) (4). Seizure of a non-negotiable instru-
ment under the proposed rules would not operate as a levy upon the
debt or property it represents.

Proposed subdivision (b) includes a provision derived from
present section 687-a(1) that in order to levy upon a debt not yet
due it must be one which will become due *‘ certainly or upon demand
of the judgment debtor.”” The present provision must be read
with present section 684 which permits a levy upon wages not
yet due and not certain to become due, and the proposed provision
with proposed rule 61.5, which replaces section 684. See notes to
proposed rule 61.5(b).

The second sentence of proposed subdivision (e) replaces part of
the last sentence of section 222-a and part of the first sentence of
section 1199 of the civil practice act. See proposed rule 61.9(a) and
notes.

13.2. Priorities and liens upon personal property.

(a) Priority and lien on docketing judgment. After a
money judgment has been docketed with the clerk of the
county in which the judgment debtor them resides or, if the
judgment debtor is a corporation or partnership, with the
clerk of the county in which it then has its principal place

of business in the state or, if the judgment debtor is then a
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non-resident, with the secretary of sta,té, no transfer of a
_ debt owed to the judgment debtor or of an interest of the
Judgment debtor in personal property, against which debt
or propérty the judgment may be enforced, is effective against
the judgment creditor except
1. a transfer or the payment of the proceeds of a judicial
sale in satisfaction of o judgment previously so docketed; or
2. a transfer or the payment of the proceeds of o judicial
sale in satisfaction of a judgment not previously so docketed,
where an action or proceeding to get the transfer or poyment
aside or recover the proceeds has not been commenced within
sizty days after the transfer or payment; or
3. a transfer for value in the ordinary course of business
.or at o judicial sale; or
4. a transfer for value not in the ordinary course of busi-
ness, where the judgment debtor, at the time of the transfer,
no longer resides, or, if the judgment debtor is a corporation
or partnership, no longer has its principal place of business,
n a county where the judgment is 'docketed; or
5. a transfer after the death of the judgment debtor; or
6. when the judgment debtor is the state, an officer, depart-

ment, board or commission of the state, or a municipal cor-

poration. |
Notes

This subdivision is new. It is designed to replace the present

system of liens and priorities affecting personal property in pro- -
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cedures to enforce money judgments. Results under the present
structure are extremely uncertain, unnecessarily complex and virtu-
ally devoid of rational justification, and different an.d conflicting
rights may be obtained by different creditors upon their commence-
ment of the various enforcement procedures. See Liens and Pri-
orities Affecting Personal Property in New York Procedures for the
Enforcement of Money Judgments (hereinafter referred to as Liens
and Priorities) at pp. 727-795 infra. While the present rules are
largely judge-made on a case-by-case basis, there are a number of
scattered provisions in sections 679, 680, 682, 683, 687-a(2), 7 94.(?_)),
807 and 808 of the civil practice act which affect liens and priorities
and are replaced by subparagraphs 1, 2, 8 and 4 of the proposed
subdivision. . _

Priority among creditors, under this subdivision, will be base_d
in the first instance upon the order in which judgments upon their
claims are docketed rather than upon the subsequent commence-
ment of an enforcement procedure, This is the present rule with
regard to real property and is similar to the rule with regard
to priority among creditors of a decedent’s estate. See notes to
proposed section 13.8; N.Y. Civ. Prac. Act §510; N.Y. Surr. Ct.
Act §212(8) ; cf. Ala. Code, tit. 7, §588 (1940) ; Miss. Code Ann.
§1555 (1942).

The purported rationale of the present priority rules is that the
commencement of an enforcement procedure is an indication of
‘““diligence’’ which should be rewarded. Since the test of ‘‘dilig-
ence’’ is mere commencement of enforcement procedure, however,
a creditor who serves a supplementary proceeding subpoena upon
the debtor and takes no further action may. have priority over
other judgment creditors who go to great expense to discover and
secure the application of the debtor’s assets to the specification of
their judgments. Unfortunately, under present law, a judgment
creditor may have no way of knowing whether another creditor
has priority before he undertakes expensive enforcement pro-
cedures. By utilizing the order of docketing as determining
priority, this difficulty has been avoided. A similar provision is
contained in present section 807(2), which relates to the manner
by which a receiver’s title becomes superior to that of a sub-
sequent bona fide purchaser of the judgment debtor’s personal
property.

Under the proposed subdivision, a subsequent judgment creditor
may easily determine his priority status by checking the records
in the county in which the judgment debtor resides. Some difficulty
arises when the judgment debtor moves to a new county. While
refiling after change of residence is not required for chattel mort-
gages or supplementary proceeding receiverships (N.Y. Lien Law
§§232, 235; N.Y. Civ. Prac. Act §807(2)) and the refiling require-
ment of econditional sales agreements (N.Y. Pers. Prop. Law §74)
is limited by a ‘‘reservation of property in the seller’’ which con-
tinues until ten days after he receives notice of the removal, sub-
paragraph 4 of the proposed subdivision would require a ereditor
to refile in order to maintain his priority. In this connection, it
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should be noted that in Alabama and Mississippi, priority only
extends to the property within the county in which the judgment
is docketed. Such a rule in New York, however, would present
numerous difficulties. See Liens and Priorities at p. 786 infra.

The proposed subdivision does not prohibit junior judgment
credifors from pursuing enforcement procedures. Prompt action
is frequently essential in this area and if a creditor is in a posi-
tion to take such action, he should be permitted to do so, even if
another creditor has priority over him. Where a sheriff receives
two or more executions before the sale, he would be required by
proposed rule 61.14 to distribute the proceeds resulting from any
levy in the order in which the judgments were docketed as preseribed
in this subdivision. The sheriff is not required to hold the proceeds
for the senior judgment creditor who does not have an exeeution
outstanding. 'Where a creditor recovers the debtor’s assets, how-
ever, subparagraph 2 requires him to turn over so much of them as
would satisfy the judgments of creditors with priority over him
unless the latter fail to assert their priority within sixty days. The
considerations warranting the requirement of prompt assertion of
priority after a transfer to another creditor are discussed in Liens
and Priorities at pp. 786-791 infra.

With regard to liens—i.e., the relation between creditors, on the
one hand, and purchasers or transferees of the debtor’s assets, on
the other—this subdivision distinguishes between purchasers in the
ordinary eourse of business and all other transferees. ‘While this
distinction is new to the enforcement provisions, it appears as a
basie distinction in the Bulk Sales Act (N.Y. Pers. Prop. Law
§44), the Uniform Conditional Sales Act (id. §69) and the Uniform
Trust Receipts Act. Id. §58-a. Under present enforcement lien
rules, there are numerous instances in which a judgment creditor’s
claim is superior even to that of a bonda fide purchaser in the
ordinary course of business, while in other instances, it is inferior
even to that of a gratuitous transferee. Clearly, a judgment debtor
should not be able to defeat his ‘judgment creditors by giving
away his assets without consideration. Even where value is paid,
however, if the transfer is not in the ordinary course of business,
it is not an excessive burden to require that the potential purchaser
takes subject to the rights of creditors whose judgments have
been docketed against the seller. The conversion of assets into
cash outside of the ordinary course of business may be a prelude
to an effort to defraud creditors, and, in any event, the judgment
creditor rather than the debtor should be permitted to appraise
the fairness of the purchase price, in light of the possible proceeds
of a sheriff’s sale. The purchaser, however, is not required to
search beyond the judgment docket in the county in which the
seller resides, or, if it is a partnership or corporation, where it has
its prineipal place of business, at the time of the sale,

The purchaser in the ordinary course of business, evén if he
knows of the judgment or of a restraining notice, ordinarily has
reason to believe that the debtor is continuing in business with
the acquiescence of his ereditors. Where the purchaser has reason
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ta believe that the seller. intends to defraud his creditors, the

transaction may be set aside under section 276 of the Debtor and
Creditor Law. See also N.Y. Pers. Prop. Law §40. A
Subparagraph 5 of the proposed subdivision execepts ﬁrom the
priority system any transfer that takes place after the judgment
debtor’s death, so that priorities between creditors of an estate
may be handled primarily in the Surrogate’s Court. See notes
to proposed section 18.8; N.Y. Civ. Prac. Act §478; N.Y. Surr. Ct.

Act §212(3).

Su§bparagraph 6 exempts the personal property of' the state, an
officer or agency of the state, or a municipal corporation, from any
lien or priority. See notes to proposed sections 13.3(a) (5) and

13.7.
(b) Divesting priority by demand. A judgment ereditor

s divested of priorily over enother judgment creditor sixty
days after he is served by the other judgmant creditor with
a demand that he satisfy Ms Judgment, unless, within the sixty
days, the judgment creditor so served institutes a special pro-
ceeding against the judgment creditor serving the ‘dem(md.
Service of thia demand shall be made in the same manner as
a summons or by registered or certified mail, 7"ctum receipt
requested. Upon such proceeding, if 4t is shown that the peti-
tioner’s failure to satisfy the judgment is justified, the court
may order his priority continued to a specified date. If the
“court finds that the petitioner has unreasonably failed to apply
specific property or debis to the satisfaction of his judgment,
it may divest him of priority as to such property or debts. Any
judgment creditor may join in the proceeding; the court may
order that notice of the proceeding be given to any person.
Notes

This subdivision is new. It is designed to give a JuE:{gmenz
ereditor sufficient security to emable him to enter into a paymen
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arrangenient with the debtor while avoiding the possibility that the

satisfaction of the judgments of junior judgment eredi i
be indefinitely delayed by the faihire of afj SGI%OI‘ judgmezggr(?r?(lili%oh:
to take prompt measures to secure the satisfaction of his judgment
Sef Lm:ls anfd Priorities at pp. 789-791 infra. .
n order for a jumior creditor to gain priority over hi i
he need only serve him with the requiredpdemazd andh;:vasgli:(‘ﬁ‘é
expiration of sixty days. It is then up to the senior ereditor to
take action to collect his judgment within the sixty days or to
bring the matter before the court. Failing to do either, he would
lose his priority over the demanding creditor. Of course he could
then serve a demand and limit the newly-gained priority’ over him
to sixty days. _This ‘‘leap-frog” structure will also permit a
E;gﬁlt(%rtfR'ho Is Junior to several creditors to serve demands upon
of them, gaining priority over ‘ i i
th(ifrslllative prioritygbl(z,fwveeny‘c(]?1e1n.all of them, but not disturbing
e matter is brought before the court, two basic alternatives
:ili‘:?l aﬁie(ﬁztted by the subdivision, each appropriate in particular
The first alternative may be utilized without re i
assets. The court is given authority to fix a de%ili-getgigaér%(iggz
which the senior judgment creditor must complete his enforee-
ment procedures before losing his priority. The time will var
depending upon such factors as the size of the judgment, how lony
it has beep outstanding, whether the senior judgment cr’editor ha%
beeq making a bonda fide effort to satisfy his judgment, and an
special cireumstances which may be shown, such as the (;'lis’a. eay
ance of the judgment debtor or his lack of sufficient assets to S%I;isfr_
the judgment. Where special cireumstances subsequently arise th};
senior judgment ereditor may secure the modification of the order
pursuant to proposed rule 61.18. In any case, the burden will 1?
upon him to justify his inability to satisfy the Judgment., This alte :
native should prove most useful where senior judgments .are for relz—
tively small sums. Even where they are substantial however the;
procedure would serve, at the least, to compel diligené efforts 01’1 th
part of the senior judgment creditor. The proceeding ma be
brought' either immediately after the demand is served or 1;0W);rde
’.che expiration of the sixty-day period; the extent of the court’:
inquiry and its decision may depend upon whether the creditor h.
undertaken any discovery or enforcement steps. Cf. DiCor v
ngﬁrpo, 33 d_Call. 2d 195, 200 P. 2d 529 (1948). . pov
1e second alternative, divestment of priori i
particular property, will be used in sitlllo-ationiy vxgih'e rzga:rd.to
Jud.gme_nt creditor has discovered assets of the debtor WhicJ}llmélgr
senior Judgmen_t creditor is not pursuing. Where the senior 1 d ;
ment creditor is satisfied with a payment arrangement WitlJlutE-
debtor,. and is not i.nterested in attempting to recover 08 'ble
assets in the possession of garmishees, it is anticipated t}?at S’lch'e
subdivision may encourage him to waive priority with regard f}S
those assets, since he may be able to retain his priorit, d o
asset in which he is interested by doing so. Y over the
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There is no requirement of an election between alternatives.
The court may divest the senior judgment creditor of priority with
regard to particular property and also require him to satisfy
his judgment promptly. Similarly, the appointment of a receiver,
for which a proceeding may be brought under subdivision (e), may
be in addition to, or in lieu of, other relief. '

‘Where there are several creditors, the court may order any or
all of them notified of the proceeding, and they may join in the
proceeding. Thus, more than one creditor may be divested of
priority in the manner preseribed in the proposed subdivision.

(¢) Proceeding for extending receivership. A judgment
creditor may bm'ﬁg a special proceeding against another judg-
ment creditor having priority over him, for o judgment divest-
ing the respondent of his priority over the petitioner unless
the respondent consents to the extension of a recetvership to
satisfy judgments to include his judgment. Any judgment

creditor may join in the proceeding ; the court may order that

notice of the proceeding be given to any person.

Notes

This subdivision represents an alternative to the demand pro-
cedure of subdivision (b) and permits a junior creditor to utilize
a receivership in a situation where the best hope of all creditors
rests with a long-term payment arrangement based upon the judg-
ment debtor’s continuation in business or some other such factor.
The receivership scheme will enable all judgment creditors to par-
ticipate in determining the amount of payment and the other
enforcement measures to be undertaken. See proposed rule
62.11(b). The receivership will also be useful where there are two
classes of assets available to be reached by the semior judgment
ereditor but only one which could be reached by junior judgment
creditors. Thus, if after the senior judgment was docketed but
before the docketing of any junior judgment, the judgment debtor
transferred assets otherwise than in the ordinary course of busi-
ness, the senior ereditor would be able to have the assets applied
to the satisfaction of his judgment but no other judgment creditor
would be able to do so. If the senior creditor decides not to pursue
those assets but attempts to secure the satisfaction of his judg-
ment from property of the debtor which could be reached by the
junior creditors, he may deplete that property and prevent the
satisfaction of their judgments. The second alternative in sub-
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division (b) would be of no assistance to junior judgment ereditors
since they could not recover the property even if they had priority.

Where a receiver is appointed, however, the junior ereditors could
require the receiver to attempt to recover those assets.

Since the junior judgment creditors could be required to share

in the expense of a suit to set aside the conveyance, the possible
detriment to the senior creditor is minimized.

Under the present supplementary proceeding receivership rule,
a creditor with priority may wait until it is apparent that the
receiver will secure sufficient assets of the judgment debtor to
satisfy at least the expenses of the receivership before extending
the receivership to his proceeding and asserting priority. The pro-

posed subdivision affords a junior judgment creditor a method for
avoiding this problem.

13.3. Priorities and liens upon real property.

(@) Priority and lien on docketing judgment. No transfer
of an interest of the judgment debtor in reql property, against
which property a money judgment may be enforced, is effec-
twe against the judgment creditor from the time of the docket-
ing of the judgment with the clerk of the county in which
the property is located until ten years after filing of the
judgment-roll, and from the time of.the filing with such clerk
of a notice of levy pursuant to an execution until the execu-
tion is returned, except

1. a transfer or the payment of the proceeds of a judicial
sale in satisfaction either of a Judgment previously so docketed
or of a judgment where o notice of levy pursuant to an execu-
tion thereon was éoreviously so0 filed; or

2. a transfer in satisfactz'on of a mortgage given to secure

the payment of the purchase price of the judgment debtor’s

tiicrest in the property; or
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3. @ transfer to a purchaser for value at a judicial sale; or

4. when the judgment was entered after the death of the
judgment debtor; or

5. when the judgment debtor is the state, an officer, depart-
ment, board or commission of the state, or @ municipal cor-

oration.
b Notes

This subdivision replaces parts of sections 478, 509’&%]&,’ p5r102—
and 514 of the civil practice act. It is designed to (}g_n o Dow
posed section 13.2(a) relating to liens and priorities up
sonal property. . ) o Keting systom

- graph 1 retains the basic priority by doe ting
ofslllrzggrl;’?bsec%ons 509 5ai12d 51dO(1). Itdllr‘lgll:%islghe temporary
Y sent section and propose A2, .
he'rll‘heo’ferrx)-g?ear period of the opening paragraph of th];(s1 _st}b.(ci)lr\ln?i)o)n
may be extended under the provisions of propos‘ed Sl% 4WI?11-evived’_
released under the provisions o{ prlopé)ie1d5 section 13.4, or
rovisi sed rule 61.15. _
1111%3%;1;?31;11%1)1}8110;30?‘5 Flfg plgroposed subdivision is derived fléor_n
present section 514 with 1o change intended. S}lbpar.algrap%ran;s_
new and protects the title of a purchaser at a Judl(‘,la%) sa. {?f e
fer of the proceeds of the sale, hé)weverlt, xv2glglggzse§ e; u?g g‘l W
ior judgment creditor. See mnotes g J4.
g%ﬁp:};g;agh i is based upon the second sentence of _prt?sent as;ag-
tion 478, which declares that a,1 ,]udgniltent entered against a party
* hi is not a lien on his realty. _ i
af?ﬁb%fviii? llsof section 510 of the'civil practice act, Whlchtp.ro-
vides that a docketed judgment is a lien on real property, c]o)n al.I%S
an exception for judgments against municipal corporations. e§%)t1 g
this, an execution against mun_1c1pal corporations 1is p(?;g;n ;d
(Kelly v. Yonkers, 242 App. Div. 798, 274 N.Y. Supp. f(
Dep’t 1934)), but an early case indicates that_propertyt}(i a
municipality held for public use may not be levied upon there-
under. See Darlington v. Mayor, 31 N.Y. 164, _193‘(18.65). b

Since no lien upon real property of a municipality is ereated 1}(:.[
docketing, it is not clear whether such property could be so‘D
under an execution. Ordinarily, no levy is n.eeded_ on r?al. proper 3;
in order for it to be sold under an execution, since it is §ub3ect
to the lien of the judgment. Section 512 of the civil practice act,
which provides for a levy upon real property, might be a means
to sell municipal real property, but it is only operative after tex%
vears from the filing of the judgment-roll-—i.e., the dura_tlon oo
the usual judgment ].ien—l}as elapsed. Nevertheless, se;ctlon 51_4
does not require an expired judgment lien ; it apparently is effective
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even if the judgment was never a lien because it was not docketed
in the county in which the property is located during the first
ten years. :

In the usval case of a judgment against a municipal corporation,
the practical problems of enforcement are few. Moreover, there
are other statutes which govern the issuance of executions upon,
as well as the method of payment of, such judgments. See, e.g.,
N.Y. Town Law §§65(2), 106, 176(30) ; N.Y. Village Law $89(62) ;
N.Y. Second Class Cities Law §206 (execution may issue only under
certain conditions) ; N.Y.C. Admin. Code §394a-2.0 (execution may
issue only after ten days’ notice to comptroller).

While there is no express provision in the civil practice act, a
judgment against the state or its officers and agencies would also
appear not to create a lien upon state property. Subparagraph 5
of the proposed subdivision makes this explicit. An identical pro-
vision is included as subparagraph 6 of subdivision (a) of proposed
seetion 18.2, since docketing of a judgment creates a lien on per-
sonal property under that section.

(b) Extension of lien. Upon motion of the judgment credi-
tor, upon motice to the judgment debtor, the court may order
that the lien of a money judgment upon real property be effec-
twe after the expiration of ten years from the filing of the
judgment-roll, for a period no longer than the time during
which the judgment creditor was stayed from enforcing the
judgment. The order shall be effective from ﬁ_be time it 13 filed
with the clerk of the county in which the property is located
and an appropriate entry is made upon the docket of the judg-

ment.
Notes

The first sentence of this subdivision is based upon section 515
of the civil practice act.

Section 515 provides for an extension of the ten-year lien period
which is inoperative against ‘‘a purchaser, creditor or mortgagee
in good faith.”” Apparently, this limitation derives from the lack
of filing or recording requirements, for it would be impossible
to tell from an examination of the judgment docket whether,
because of an extension, a lien is still in force, despite the expira-
tion of ten years from the filing of the judgment-roll.

The only real purpose of a real property lien is to secure the
Judgment creditor until he is able fo apply personal property of

ArricLE 13. ENFORCEMENT OF MONEY JUDGMENTS 111

the debtor to the satisfaction of the judgment. Extension of the
lien to compensate for a period when the ereditor is stayed from
such enforcement seems a justifiable objective. 'I_‘hfa extenfied
lien, however, should be as effective as during the original period.
The first sentence of this subdivision therefore provides for an
extension of the lien by court order, which order is ﬁlgad and
recorded, as prescribed in the last sentence, to make it possible for
bona fide purchasers to rely upon the judgment docket.

13.4. Release of lien or levy upon appeal.
Upon motion of the judgment deblor, upon notice to the

judgment creditor and the sureties upon the undertaking, the
court may order that the lien of a money judgment, or that
o levy made pursuant to an execution issued upon @ money
judgment, be released as to all or specified real or personal
property wpon the ground that the judgment debtor has given
an undertaking upon appeal sufficient to secure the judgment

creditor,
Notes

Sections 516 through 518 of the civil practice act provide for
‘‘suspension’’ of the lien upon real property where the judgment
creditor is stayed from enforcing his judgment. In contrast to
the provisions of section 515, ‘‘suspension’’ under sections 516
through 518 does not extend the ten-year period. The latter sec-
tions are only operative where, on an appeal from a money judg-
ment, an undertaking sufficient to stay enforcement without a
court order has been given. In such a case, the court, in its dis-
cretion may exempt certain affected property, or all'of it, from the
operation of the lien ‘‘as against judgment creditors and pur-
chasers and mortgagees in gooth faith.’”” The judgment then
‘‘ceases to be a lien’’ unless, upon affirmation or appeal, or dis-
missal of the appeal, the lien is restored under section 519.

It is diffieult to justify the provisions of section 519 for *‘restora-
tion’’ of the lien. Indeed, the ¢ suspension’’ of sections 516 through
518 should be a complete release of the lien for, by the very
terms of section 516, it is only applicable to money judgments in
situations where the judgment creditor has been secured by an
undertaking. Under section 594 of the civil practice aet (pro-
posed rules 80.9(a) (2) and 80.9(a)(3)) the undertaking required
for a stay without a court order must be to the effect that if the
judgment is affirmed or the appeal dismissed, the appellant will
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pay the judgment. This is the same condition specified for restor-
ing the lien under section 519, If the judgment creditor is pro-
tected by the undertaking, however, there is no need to restore
the lien.

Accordingly, the proposed section provides for the release of the
lien upon the giving of the required undertaking., It is not limited
to release against purchasers in good faith, but operates as a com-
plete release.

The proposed section thus more pointedly indicates that the
effect of the present provision on suspension of the lien is to permit
a ‘“‘bonding” of the lien by the undertaking upon appeal. No
““bonding’” is permitted unless the debtor takes an appeal, for his
method of releasing the lien in any other case would be to pay the
judgment.

Because proposed section 13.2 establishes a lien on personal
broperty, effective against a purchaser not in the ordinary course
of business upon docketing of the judgment, proposed section 134
extends the provisions of present sections 516-518 to bersonalty.
It also replaces the provisions of present section 689 for a release
of a levy,

The order releasing a lien under this section may be utilized
pursuant to proposed rule 50.9(b) to amend the judgment docket.

13.5. Personal property exempt from application to the
satisfaction of money judgments.

{a) Woman’s and householder’s exemption. The following
bersonal property when owned by @ woman or householder 18
exempt from application to the satisfaction of a money judg-
ment except where the judgmemﬁ 15 for the purchase price
of the exempt asset or was recovered by a domestic, laboring
person or mechanic for work performed by him in such capa-
eity:

1. All stoves kept for use in the Judgment debtor’s dwelling
house .and necessary fuel therefor for sizty days; one sewing
maclﬁ'ne with its appurtenances.

2. The family Bible, family pictures, and school books used

by the judgment debtor or in the family ; and other books, not
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exceading in value fifty dollars, kept and used as part of the
family or judgment debtor’s library.

3. A seat or pew occupfiéd by the judgment debtor or the
family in a place of public worship.

4. Domestic animals with the necessary food for those
amimals for sizty days, provided that the total fualuev of such
animals and food does not exceed four hundred and fifty dol-
lars. All necessary food actually provided for the use of the
judgment debtor or his family for sizty days.

5. All wearing apparel, household furniture, one mechanical,
gas or electric refrigerator, one radio receiver, crockery, ta?le-
ware and cooking utensils necessary for the judgment debtor
and the family.

6. A wedding ring; a watch not exceeding in value thirty-
five dollars.

7. Necessary working tools and implements, including those
of o mechanic, farm machinery, team, professional instruments,
furniture and library, mot ewceeding wm value stz hundred

dollars, together with the necessary food for the team for sizty
days, provided, however, that the articles specified in this

subparagraph ore wmecessary to the carrying on of the judy-

ment debtor’s profession or calling.

Notes

This subdivision is derived from present sgctions 665 andd6(5]§-a.
- The modifications are designed merely to clarify meaning an (; im-
inate repetitive language. No change in substance is intended.
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The sole function of present section 665-a is to provide that
section 665 is applicable to women. The simple insertion of the
term ‘‘or woman’’ achieves the same purpose.

The reference to the continuation of the exemptions while the
property is being transported from one residence to another has
been deleted as unnecessary.

The contents of subparagraph 8 of present section 665 have been
placed in the opening paragraph of the proposed subdivision.
Subparagraph 8 does not contain an enumeration of exempt proper-
ties as do the other seven subparagraphs but provides exceptions
to the entire section. The modification in the language of present
subparagraph 8(b) is designed to make it clear that the exemption
exception, where the judgment was for the purchase money of
an exempt asset, relates only to that asset and not to all of the
other exempt properties.

The language in present subparagraph 8(a) has been changed
from ‘‘a judgment recovered wholly upon one or more demands for
work performed in the family as a domestic or work performed by
a laboring person or mechanic,”’ to ‘‘where the judgment . . . was
recovered by a domestie, laboring person or mechanic for work
performed by him in such capacity.’”” The clause ‘“in the family,”’
qualifying the ““work performed as a domestic”’ exception, has been
deleted. It was apparently not considered essential to add the
qualification to the ‘‘work performed by a laboring person or
mechanie’’ exception (11 N.Y, Jud. Council Rep. 261, 267 (1945)).
and there appears to be no reason for retaining it in the ‘‘domestic’’
situation. While the present use of the terms ““by a’’ rather than
““as a’’ in the ‘‘laboring person or mechanic’’ exception may be
construed as indicating that it is applicable in an action by a con-
tractor or manufacturer for work performed by his employees, it
is extremely doubtful that this was intended. The proposed sub-
division is designed to avoid this type of misunderstanding., Tt
should be noted that the exemption exception for laboring persons
in the New York City Municipal Court ‘Code, section 139, is much
more limited. The judgment cannot exceed one hundred dollars and
the action must have been ‘‘brought within three months after the
cause of action acerued.”’ In recommending the adoption of the
‘‘laboring person’’ exception, the Judicial Council made no refer-
ence to the Munieipal Court Code provision.

The amount of food for a team in proposed subparagraph 7 is
reduced from that necessary for ninety days to that necessary for
sixty days to conform to the food for other domestic animals and
for human beings in proposed subparagraph 4.

No other changes have been made in the present language, despite
the fact that many of the provisions are inconsistent, illogical and
antiquated. See introduction to this article. Some of the more
flagrant defects are set forth to emphasize the need for revision :

Subparagraph 1—the ‘‘stove’’ exemption was enacted in 1824
and may have been intended to apply to a heating unit; in present
unit. A ‘“sewing machine,”” under modern living conditions, is
usage, of ecourse, ‘‘stove’’ is usually understood to refer to a cooking
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frequently not as much a necessity as a washing machine. No
lim(iltationyon the value of either the stove or the sewing machine
S. ¢ . 3
englbparagraph 2—no limit attaches to the value ‘o‘f ‘family pic-
tures’’ or ‘‘school books,”’ mnor is it clear what ‘‘school books
ineludes. ) .
cSubpamgraph 3—ownership of pews, common in 1824 when this
exemption was enacted, is virtually non-existent today.
Subparagraph 4—it has already been pbserved that the present
provisions provide food for a team f.or ninety days, while 11ml1:1n§l
food for the family and domestic animals to sixty days. Propose
subparagraph 7 makes the sixty-day requirement um.form. N
Subparagraph 5—this listing omits many essentials, such as
medical appliances—e.g., artificial hmbs,. cru‘E?hes, eyeglasses,
hearing aids, wheel chairs (possibly ‘‘furniture’’) and dentures.
It also sets no limit on value other than the loose standard of what
are ‘‘necessary.’”’” The furniture or the radlo.qpparently may. be
elaborate, expensive installations, yet no television set or musical
instrument is exempt. Moreover, while a mechan}cal, gas or
electric refrigerator is exempt, an old-fashioned ice box is apparently
nogubparagraph 6—while the ‘‘watch’’ may not exceed $35.00 in
value, the ““wedding ring’’ may apparently be of any value. The
provision is obviously intended to protect ’.che debtor’s own Wedq»
ing ring, or that of his wife or mother, b}lt it would seem to permit
all of a debtor’s assets to be converted into an expensive WeQdmg
band, purchased solely as a means of insulating assets from creditors.
Subparagraph 7—the provision for a f‘team” dates from 1842;
although *‘farm machinery’’ was added in 194’6., the subparagraph
contains little other recognition of modern farming and transporta-
tion methods. Cf. N.Y. Surr. Ct. Act §200(3) (‘‘the farm machin-
ery, one motor vehicle and one tractor’’).

(b) Male mnon-householder’s exemption. The following

personal property when owned by a male person who is not

a householder is exempt from application to the satisfaction
of a money judgment except where the judgment is for the

purchase price of the exempt asset or was recovered by a

domestic, laboring person or mechanic for work performed
by him in such capacity:
1. A seat or pew occupied by the judgment debtor mn a

place of public worship. ] o
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2. All wearing apparel necessary for the Judgment debtor.

3. A wedding ring; a watch not exceeding in value thirty-
five dollars.

4. Necessary working tools and implements, including those
of @ mechanic, farm machinery, team, professional nstruments,
furniture and Ubrary, not execeeding in value four hundred
and fifty dollars, together with the necessary food for the team
for sizty days, provided, however, that the articles specified in
this subparagraph are necessary to the carrying on of the
Judgment debtor’s profession or calling.

"~ Notes

This subdivision is derived from section 666 of the civil practice
act. The proposed modifications are identical to those made in
proposed subdivision 13.5(a). Similar comment may also be made
as to the need for revision. Apparently the contemplation of the
statute is that a non-householder lives with a householder. Thus,
no separate exemptions appear for his books, furniture, utensils,
appliances or food. Yet, unless he is a member of the householder’s
‘‘family,”” the exemptions for the householder do not cover him.
Moreover, a male non-householder would most likely be a person
who has never married, but he too may own an exempt wedding
ring. If he is well-advised, he too will invest his liquid assets in
an expensive wedding ring. While this provision thus serves to
encourage matrimony, it seems otherwise difficult to justify.

(c) Ezemption of cause of action and damages for taking
or njuring exempt personal properly. A cause of action fo
recover damages for taking or injuring personal property
exempt from application to the satisfaction of a money Judg-
ment, is exempt from application to the satisfaction of a
money judgment. A money judgment and its proceeds

arising out of such a cause of action is exempt for one year
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after the collection thereof, from application to the satisfac-
tion of @ money judgment.

Notes

This subdivision is derived, with gnly minor language changes,
from section 668 of the civil practice act.

(d) Trust exemption. Any property while held in trust
for a judgment debtor, where the trust has been crealed by,
or the fund so held in trust has proceeded from, a person other
than the judgment debior, is exempt from application to the
satisfaction of a money judgment,

Notes

This subdivision is based upon section 687-a(8) (b) and part of
sections 792(b) and 1196 of the civil practice act. While those
sections specify ‘‘any money, thing in aetion or other property
held in trust,”’ the term ‘‘property’’ alone would cover the first
two categories also. The exemption relates only to the principal
of the trust. The income is treated in subdivision (e)(1).

(e) Income exemptions. The following personal property
18 exempt from application to the satisfaction of @ money
judgment, except such part as @ court determines to be un-
necessary for the reasonable requirements of the judgment
debtor and his dependents:

1. Income or other payments from a trust the principal of
which is exempt under subdivision (d).

2. Earnings of the judgment debtor for his personal
services rendered within sizty days before, and at any time
after, a motion is made to secure the application of the judg-

ment deblor’s earnings to the satisfaction of the judgment.
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3. Payments pursuant to an awao'_d m o matrimonial action,
for the support of a wife, where the wife is the judgment debtor,
or for the support of a child, where the child is the judgment
debtor. Where the award was made by a court of this state,
determination of the extent to which it is unnecessary shall
be made by that court.

Notes

This subdivision is derived from parts of sections 792 and 793
of the civil practice act and is designed to replace present sections
687-a(8) (c), 687-a(8)(d) and part of present section 1196. No
change in substance is intended.

Although portions of income described in this subdivison may
presently be reached under the garnishment procedure described in
section 684 of the civil practice act without a preliminary deter-
mination of the reasonable requirements of the judgment debtor,
proposed rule 61.5 contemplates the elimination of the garnishment
procedure. Sections 792 and 793 of the eivil practice act require
a determination of ‘‘reasonable requirements’’ before such income
may be reached. See notes to proposed rule 61.5.

Subparagraph 1 is derived from part of the first sentence of
present section 793. The term ‘‘or - other payments’’ has been
added to cover payments of principal made from the trust.

Subparagraph 2 is derived from sections 687-a(8)(e), 792(c)
and 7938 of the civil practice act. As previously noted, the availa-
bility of earnings not required for the reasonable requirements of
the débtor is specified in the latter two sections, which are in the
supplementary proceedings article, but not in section 687-a(8) (e),
in the execution article, which provides for a levy upon debts. Seec-
tion 687-a(8) (¢c) must be read with section 684, however, since the
latter section provides for a levy upon earnings pursuant to gar-
nishee execution. '

Subparagraph 3 is based upon parts of present sections 687-a
(8)(d), 792(d) and 793. Section 792(d) expressly provides for
a determination of the extent to which such payments are unneces-
sary pursuant to section 793, and since section 687-a(8)(d)
containg no such exeeption, and neither it nor section 684 would
apparently permit a levy, this income would not be available under
present law without such a determination. The requirement of
section 792(d) that the creditor’s elaim antedate the award has been
deleted since provisions for outstanding debts are usually taken into
consideration upon awarding alimony and sinee the eourt which
made the award is required to determine the amount which shounld
be applied to the judgment. :

ArricLe 13. ENFORCEMENT OF MONEY JUDGMENTS 119

(1) Ewemptions to members of armed forces. The pay and
bounty of a nomn-commissioned officer, musician or private in
the armed forces of the United States or the state of New York;
a land warrant, pension or other reward granted by the United
States, or by a state, for services in the armed forces; a sword,
horse, medal, emblem or device of any_kind presented as @
testimonial for services rendered in the armed forces of the
United States or o state; and the uniform, arms and equipments
which were used by o person in the service, are exempt from
application to the satisfaction of a money judgment.

Notes

This subdivision is derived from section 667 of the civil practice
act. The only modification is the substitution of the phrase
“‘grmed forces’’ for the phrase ‘‘military or naval sexjvme;: g Since
the term ““military’’ apparently does not include ‘‘naval,’’ it may
also be construed as not including the air foree. )

The term ‘‘musician’’ is undoubtedly archaic; the modgrn equiva-
lent is apparently ‘‘warrant officer.’”’ Similarly, while if} is dom}btful
whether a ‘‘bounty,”” ‘‘land warrant,”” ‘‘sword’’ or ‘‘horse’’ are
still awarded, the provision operates to protect previous awards; this
language, dating from 1864 and 1876, has therefore been left intact.

13.6. Real property exempt from application to the
satisfaction of money judgments.

(a) Ezemption of homestead. A lot of land, with one or
more buildings thereon, not exceeding ih value one thousand
dollars, owned and occupied as o residence by a householder
or @ woman, and designated for that purpose, is ezempt from
application to the satisfaction of a money judgment; unless
the judgment was recovered wholly for a debt or debts con-

tracted before the designation of the property, or for the pur-
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chase money thereof. Bul no property designated as an exempl
homestead shall be exempt from tazation or from sale for
nonpayment of taxes or assessments.

Notes

Thl-‘S subdivision is derived from sections 671 and 673 of the eivil
practice act. _The phrase ““or a woman”’ replaces section 673, which
merely provides that the householder ’s homestead exemption is
applicable to women. In view of the limit in value to a dwelling
Wort'h 1no more than one thousand dollars and the registration
requirement in the next section, this exemption, as presently form-

ula!:ed, p}"o_vides protection more theoretical than real. At the time
of its original enactment, of course, one thousand dollars was a
realistic limitation.

(b) Designation of exempl homestead. In order to designate
property to be exempted as a homestead, a conveyance thereof,
stating on substance that 4t is designed to be held as a home-
stead, exempt from application to the satisfaction of @ money
Judgment, must be recorded, as prescribed by law ; or a notice
containing a full description of the property and stating that
1t 1s designed to be so held must be subscribed by the owner,
acknowledged or proved, and certified, in like manner as a deed
to be recorded in the county where the property is situated,
and must be recorded in the office of the clerk of that county,
m a book kept for that purpose, and styled the ‘‘homestead,

exempiion book.”’
Notes

This subdivision is derived, with only minor language changes,
from section 672 of the civil practice act.

(¢) Homestead exemption after owner’s death. The home-

stead exemption continues after the death of the person in
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whose favor the property was exempted for the benefit of the
surviving spouse and surviving children until the majority of
the youngest surviving child and until the death of the sur-

viving Spouse.
. Notes

This subdivision is the same as present section 674 except that it
has been simplified by substituting the words ‘‘surviving spouse’’
for ‘‘widow’’ and ‘‘widower.”” The last paragraph of section 674,
dealing with the requirement of continued occupancy by a survivor,
has been combined with section 675 in proposed subdivision (d).

(d) Suspension of occupation as affecting homestead. The
homestead exemption ceases if the property ceases to be occu-
pied as a residence by a person for whose benefit it may so
continue, except where the suspension of occupation is for a
period not exceeding one year, and occurs i consequence of
injury to, or destruction of, the dwelling house upon the

premises.
Notes

This subdivision combines the last paragraph of‘ present section
674 with present section 675, with some simplification of langunage.
See notes to proposed subdivision (e).

(e¢) Exemption of homestead exceeding one thousand dollars
m velue. The. exemption of a homestead 1s not void because
the value of the property designated as exempt exceeds one
thousand dollars but the lien of a judgment attaches to the

surplus.
Notes

This subdivision embodies the first two sentences of section 676 of
the civil practice act with some simplification of language. The
third sentence of section 676 has been combined with section 677 in
proposed subdivision (f), which deseribes the procedure to be



122 TENTATIVE DRAFT

followed by a judgment ereditor who wishes to secure an immediate
sale of the homestead.

(f) Sale of homestead exceeding one thousand dollars
in value. A judgment ereditor may bring a special proceeding
wm the county in which the homestead is located, upon notice to
the judgment debtor and such other persons as the court may
require, for the sale, by sheriff or receiver, of a homestead
exceeding one thousand dollars in value. The court, if it directs
such a sale, shall so marshal the proceeds of the sale that the
right and interest of each person i the proceeds shall corres-
pond as nearly as may be to his right and interest in the
property sold. Money, not exceeding one thousand dollars, paid
to a judgment deblor, as representing his interest in the
proceeds, ts exempt for one year after the payment, unless,
Before the expiration of the year, he causes real property to be
destgnated as an exempt homestead, in which case, the exemp-
tion ceases with respect to so much of the money as was not
expended for the purchase of that property; and the exemption
of the property so designated extends to every debt against
which the property sold was exempt. Where the exemption of
property sold as prescribed in this subdivision has been con-
tinued after the judgment debtor’s death, or where he dies after
the sale and before payment to him of his proportion of the
proceeds of the sale, the court may direct that portion of the

proceeds which represents his interest to be invested for the
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benefit of the person or persons entitled to the benefit of the
exemption, or to be otherwise disposed of as justice requires.

Notes

This subdivision is derived from section 677 and the last senfence
of section 676 of the civil practice act.

The first sentence of the proposed subdivision changes the method
by which a sale of the homestead may be obtained. Under the last
sentence of section 676, the judgment creditor is required to com-
mence a judgment creditor’s action for this purpose. The judg-
ment creditor’s action referred to is apparently not the statutory
procedure provided for in sections 1189 to 1196 of the civil practice
act, since section 1191 provides that the action there contemplated
may only reach personal property. The reference would therefore
seem to be to an action under the general equity powers of the eourt.
See 13 Carmody-Wait, Cyclopedia of New York Practice 748-775
(1954). In any event, there would seem to be no reason for com-
pelling a judgment creditor to bring a separate action and to issue
an execution under which the property may not be levied upon or
sold, but which must be returned unsatisfied before the action may
be brought. Under the proposed procedure, this requirement is
eliminated. The court is given diseretion to determine whether the
sale should be conducted by a receiver or by the sheriff.

The remainder of the proposed subdivision is identical to section

677 of the civil practice act.
(g) Ezemption of burying ground. Land, set apart as a

family or private burying ground and heretofore designated,
as prescribed by law, in order to exempt the same, or hereafter
designated for that purpose, as prescribed in this subdivision,
is ezempt from application to the satisfaction of @ money judg-
ment, upon the following conditions only:

1. A portion of it must have been actually used for that
purpose.

'9. It must not exceed in extent one-fourth of an acre.

3. It must not contain ot the time of its designation, or at

any time afterwards, any building or structure, except one or
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more vaults or other places of deposit for the dead, or mortuary
monuments.

In order to designate land to be exempted as presribed in
this subdivision, a notice containing e full description of the
land to be exempted and staling that it has been set apart for
a famaly or private burying ground must be subscribed by the
owner; acknowledged or proved, and certified, in like manner
as a deed to be recorded in the county where the land is situ-
ated; and recorded in the office of the clerk or register of that
county, i the proper book for recording deeds, at least three
days before the sale of the land by virtue of a procedure to

secure its application to the satisfaction of a judgment.

Notes

This subdivision is derived, with only minor language changes,
from section 670 of the civil practice act. It should be noted that
present and proposed provisions provide that the exemption notice
may be filed after execution has been issued at least three days
before sale. The rule with respect to homesteads involving recov-
eries in actions other than for debts is unclear under present section
671 and proposed subdivision (a). It should also be noted that a
quarter of an acre of choiee burial ground could be worth sub-
stantially more than the one thousand dollar limit for homesteads.

(h) Cancellation of exemption of real property. The owner
of real property exempt as presribed in this section may sub-
seribe a notice, at any time, and personally acknowledge the
execution thereof before an officer authorized by law to take the
acknowledgment of o deed, to the effect that he cancels all
exemptions from application of the property, or a particular

part thereof, fully described in the notice, to the satisfaction of
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a money judgment. The cancellation takes effect when such a
notice is recorded as prescribed in this section for recording
a notice to effect the exemption so cancelled. Any other release
or wawer, hercafter executed, of an exemption of real property
allowed by this article, or of an exemption of a homestead, or
a private or family burying ground, allowed by the provisions
of law heretofore in force, is void; provided, however, thut
nothing herein contained shall be so construed as to prevent o
husband and wife from jointly conveying or mortgaging
property so exempt.

Notes

This subdivision is derived, with only minor language changes,
from section 678 of the civil practice act.

13.7. Enforcement involving the stale.

Ezcept as expressly provided and except that an execulion
shall not be issued against the state, all procedures for the
enfofcement of money judgments are applicable to the state,
its officers, agencies and subdivisions.

Notes

The provision in this section that an execution shall not be issued
against the state states the substance of present section 659. The
remainder of this section, to the extent that it concerns supple-
mentary proceedings, is derived from part of the first sentence of
present section 811. The rest of section 811 has been deleted by
the advisory committee. Its purpose is apparently to avoid giving
the Supreme Court jurisdiction over claims against the state, which
would ordinarily have to be brought in the Court of Claims. The
omission of these provisions will be further considered in the light
of recently proposed constitutional amendments affecting the juris-
diction of the Supreme Court and of the Court of Claims.

It should be noted that the state may be ‘“‘involved’” in enforce-
ment both as a debtor and as a third party. In the former case,
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express exceptions to this section are made in proposed section

13.2(a) (6) and 18.3(a) (b). See notes to proposed section 18.3(a) (5)
In the latter case, exceptions are made in proposed rule 61.5(b).

13.8. Enforcement after death of judgment debtor; leave
of court; extension of lien.

Bzcept as otherwise expressly provided, after the death of
a judgment deblor, an execution upon a money judgment shall
not be issued against any debt owed to him or any of his
property, nor shall any other enforcement procedure be under-
taken with respect to such debt or property, except upon leave
of the surrogate’s court which granted letters testamentary or
letters of administration upon the estate of the deceased judg-
ment debtor. If such letters have nmot been gromted within
eighteen months after the death, leave to issue such an execution
or undertake such enforcement procedure may thereafter be
granted, upon motion of the judgment creditor upon such
notice as the court mey require, by any court from which the
execution could issue or in whi‘ch the enforcement procedure
could be instituted. A judgment lien existing against real prop-
erty at the time of a judgment debtor’s death shall expire two
yeors thereafter or tem years after filing of the judgment-roll,

whichever is later.
Notes

This section replaces the last paragraph of present section 655
and all of present section 656,

Execution upon a judgment entered in the name of a deceased
judgment debtor—i.e.,, where the judgment was entered, or the
verdict or decision made, while he was still alive—should be dis-
tinguished from execution upon a judgment against an executor or
administrator. In the latter case, while section 151 of the Decedent
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BEstate Law, like section 656 of the civil practice act, requires leave
of the Surrogate’s Court, the definition of proposed section
13.1(a) (3) indicates that the executor or administrator—i.e., the
estate—is the ‘“‘judgment debtor.”’ -

At common law, when a judgment debtor died, the judgment had
to be ‘“revived’’ by a writ of scire facias, by which the persons who
became interested in the decedent’s property were ordered to show
cause why the creditor should not have execution; the purpose of
this procedure was to insure notice to those who would be in a posi-
tion to allege satisfaction of, or a defect in, the judgment, since
the debtor was no longer able to contest the execution and the rights
of the new owners of the property were affected thereby.

When the Field Code was enacted, the revisors replaced the
procedure by writ of scire facias with a statutory remedy as follows:

§329. In case of the death of the judgment debtor after judg-
ment, the personal representatives, heirs, devisees, or legatees
of the judgment debtor, or the tenants of real property owned
by him and affected by the judgment, may be summoned to
show cause, why the judgment should not be enforced, against
the estate of the judgment debtor in their hands respectively.
[N.Y. Laws 1848, ¢. 379, §329.]

This language clearly contemplated enforcement against both real
and personal property, since real property would be in the ‘‘hands’’
of heirs, devisees or tenants and personal property would be in
the ‘““hands’’ of personal representatives and legatees. In 1849,
section 329 was amended and renumbered 376, to read as follows:

§376. In case of the death of a judgment debtor after judg-
ment, the heirs, devisees, or legatees, of the judgment debtor,
or the tenants of real property owned by him and affected by
the judgment, may, after the expiration of three years from
the time of granting letters testamentary, or of administration
upon the estate of the testator or intestate, be summoned to
show cause why the judgment should not be enforced against
the estate of the judgment debtor in their hands respectively;
and the personal representatives of a deceased judgment deb-
tor may be so summoned, at any time within one year after
their appointment. [N.Y. Laws 1849, ¢. 438, §376.]

Since real property is considered to vest upon death in the heir
or devisee, executions against real property were thus delayed
three years. In the case of personal property, however, the use of the
word ‘‘legatees’’ in the first part of the amended section and “‘per-
sonal representatives’’ in the latter part implies that executions
were to be delayed three years if the property was already in
the ‘‘hands’’ of the legatees, but only one year if it had not yet
been distributed. The purpose of the delay was apparently to
allow time for procedures in the Surrogate’s Court. See, e.g.,
N.Y. Surr. Ct. Act §233 (proceeding to sell real property may be
brought during the same period as that specified as a delay in
seetion 656 of the civil practice act) ; ¢f. N.Y. Civ. Prac. Act §12
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(extension of statules of limitation for same period where person
liable dies without the state); id. §21 (same extension measured
from death of a person liable who dies within the state). In any
- case, it remained clear that the rule applied to personal property.

Despite this replacement of scire facias, provisions regulating
the writ remained in the Revised Statutes, and, as pointed out
by Throop, ‘‘ [t]o what extent those provisions continued in force,
and applicable to the new remedy, was a question not settled by
judicial construction, when this Code [of Civil Procedure] was
enacted.”” N.Y. Code Civ. Proc. e. XV, art. 3, preliminary note
(Throop ed. 1881). ' :

In 1850, a provision was enacted and placed in the Revised
Statutes. It covered much the same area as seetion 376 of the
1849 Code and read :

Notwithstanding the death of a party after judgment,
execution thereon against any property, lands, tenements, real
estate, or chattels real, upon which such judgment shall be
a lien, either at law or in equity, may be issued and executed
in the same manner and with the same effect as if he were
still living, except that such execution can not be issued within
a year after the death of the defendant, nor in any case
unless upon permission granted by the surrogate of the county
who has jurisdiction to grant administration or letters tes-
tamentary on the estate of the deceased judgment debtor,
which surrogate may, on sufficient cause shown, make an order
granting permission to issue such execution as aforesaid.
[N.Y. Laws 1850, e. 295, §1.]

This provision was apparently derived from section 832 of the
Field Code, as reported complete in 1850, which was derived, in
turn, from the Revised Statutes. See N.Y. Rev. Stat. pt. 3, e. VI,
tit. 5, §27 (1829). The Field Code provision, however, required
permission of the Surrogate only within the first year; its predeces-
sor in the Revised Statutes simply provided for the one-year delay.
Moreover, section 832 of the 1850 Field Code was not intended to
supersede section 329 of the 1848 Code. The latter, without the
1849 amendments, was repeated as section 1214 in the 1850 report.

The phrase which modified the deseribed property in the provi-
sion enacted in 1850, ‘““upon which such judgment shall be a
lien,”” and the other language chosen, implies that the provision
was limited to veal property executions. Indeed, the act of 1850
is entitled ““An Act to provide for the enforcement of judgment
liens against the real estate and chattels real of deceased judgment
debtors.’’

Faced with these three provisions—the seire facias provisions
whose applicability was ‘“not settled,”” the Field Code provision of
seetion 376 and the 1850 provision—the drafters of the Code’ of
Civil Procedure chose the last. In explanation, Throop notes that
the 1850 provision ‘‘rendered practically useless [section 376 of
the Field Code] and the entire system of proceeding thereunder.’’
N.Y. Code Civ. Proc. ¢. XV, art. 3, preliminary note (Throop
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ed. 1881). The 1850 provision which required the Surrogate’s
approval was adopted, but approval of the enforcement court was
added to cover the provisions of section 376. Id. §1380, note. As
so expanded, the provision was considered ‘‘so ample, that . . .
[section 376 of the Field Code] and the corresponding sections
of the [Revised Statutes were] . . . repealed, w.'ltl.lout providing
any substitutes therefor.”’ Id. e. XV, art. 3, preliminary note; cf.
Wallace v. Swinton, 64 N.Y. 188, 194-95 (1876) ; Marine Bank of
Chicago v. Van Brunt, 49 N.Y. 160, 163-64 (1872). )

Present sections 656 and 657 of the civil practice act are direct
descendents of the 1850 provision, since the double approval was
removed in 1940. N.Y. Laws 1940, c. 32. Despite Throop’s asser-
tion that they are ‘‘ample’’—and that the former provision was
‘“‘practically useless’’—the present provisions are misleading and
incomplete. The phrase ‘‘upon which such judgment shall be
a lien’” has had to be read out by judicial eonstruction with
respect to at least omne application of the section so that leave of
court was held to be necessary as to an execution against realty
upon which the judgment was no longer a lien beeause ten years
had elapsed since filing of the judgment-roll. Atlas Refining Co.
v. Smith, 52 App. Div. 109, 64 N.Y. Supp. 1044 (4th Dep’t 1900) ;
see notes to proposed rule 61.12; ¢f. Kenny v. Geoghegan, 9 N.Y.
Civ. P. 378 (N.Y. C. Ct. 1886). As has been demonstrated above,
it seems only historical accident that these sections (and, by
implication, the last paragraph of section 655) do not apply on
their face to all executions, whether or not a lien and whether
against real or personal property.

Accordingly, the first sentence of proposed section 13.8 has been
designed to expressly require leave of court for all executions.
The time delay period has been omitted; since the matter is one
to be decided by the Surrogate’s Court, there seems no reason to
foreclose even consideration of the matter by the Surrogate. More-
over, the proposed provision includes other enforeement procedures,
such as restraining notices or subpoenas, which may be necessary
to the security of the creditor, but which should be under the
control of the Surrogate. In effect, the proposed provision rein-
states the original Field Code provision with leave of the Sur-
rogate’s Court required to revive the judgment.

Of necessity, the creditor would be delayed until letters are
granted. If letters are not granted by eighteen months after
death, the second sentence of the proposed section permits recourse
to an enforcement court. This provision is derived from subdivision
4 of present section 656. Since the ecreditor will therefore be
delayed no longer than eighteen months after death, the last
sentence of the proposed section extends any real property lien
for two years after death, even if ten years have expired since
the judgment-roll was filed. This sentence is derived from the last
phrase of present section 656(3) and the last sentence of present
section 656(4). Contrary to the extension provided by proposed
section 13.3(b), no order need be filed, since the fact of a debtor’s
death would be known to a prospective purchaser who may be
examining the docket.
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The present time delay periods are confusing. When the Code
of Civil Procedure was drafted, the one-year-after-death delay of
the 1850 provision was utilized. Subsequently, in 1879, so much
of the ‘‘practically useless’” Field Code section 376 was reinserted
as required a three-year delay after granting of letters, but the
amendment was limited to a case where the lien was created by
docketing. N.Y. Laws 1879, c. 542; see N.Y. Code Civ. Proc.
§1380, note (Throop ed. 1881). The 1879 amendment also added
the extension of lien provision. Since it is not clear whether a
judgment can create a lien in any other way than by docketing
(the ‘‘temporary lien’’ of present section 512 is created after
execution has been issued), the 1879 amendment, which survives
today as an eighteen-month delay and two-year extension in sub-
division 3 of section 656 of the civil practice act, apparently super-
sedes’ the one-year delay, which survives in subdivision 1 of sec-
tion 656, rendering the latter meaningless.

It should also be noted that without reference to the extension
of lien provision in the predecessor of section 656, one court held
that the counterpart of the extension of lien provision from which
proposed section 13.3(b) was derived extends the lien of a judg-
ment, because the creditor was stayed by the other provisions in
the predecessor of section 656 from enforcing his judgment. Matter
of Holmes, 131 N.Y. 80, 84-85, 29 N.E. 1003, 1005 (1892).

Despite the inadequacies of present section 656, it has caused little
difficulty in practice, primarily because it is seldom utilized. If
a Judgment debtor dies, the usual practice is for the judgment
creditor to file a claim in the Surrogate’s Court and there is no
necessity for seeking execution. The Surrogate’s Court Act pro-
visions are not without doubt, however, but, unless an estate is
insolvent, questions of priority or lien do not arise.

Under section 212(8) of the Surrogate’s Court Act, judgments
are given preference in payment over other debts of the decedent
“‘according to the priority thereof.”” This ‘““priority’’ has been
held to be the chronological order of docketing, regardless of
whether a lien on real property was ever created. Matter of Town-
send, 83 Hun 200, 31 N.Y. Supp. 409 (Gen. T. 2d Dep’t 1894)
(judgment over ten years old and therefore no longer a lien has
““priority”’ over judgment less than ten years old which is a lien) ;
Ainslie v. Radcliffe, T Paige 439 (N.Y. Ct. Ch. 1839) (same) ;
Matter of Paige’s Estate, 146 Mise, 885, 262 N.Y. Supp. 870 (Surr.
Ct. 1933) (Municipal Court judgments for which no transcripts
filed and which therefore never were liens have ‘“priority’’ over
subsequently-docketed City Court judgment which vas a lien
because a transcript had’ been filed); cf. Matter of Murray’s
Estate, 157 Mise. 549, 283 N.Y. Supp. 975 (Surr. Ct. 1935) (new
judgment has ‘‘priority’’ as of date of original judgment sued
upon) ; Matter of Taylor’s Estate, 178 Mise. 217, 33 N.Y.8.2d 584
(Surr. Ct. 1942) (judgment awarded before death but entered
and docketed after death, which in accordance with ¢ivil practico
act section 478 ““does not become a lien upon the real property
or chattels real of the decedent; but . . . establishes a debt to be
paid in the course of administration,’” has priority as a judgment
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over other debts). But see Matter of Wakefield’s Estate, }46 Mise.
58, 260 N.Y. Supp. 633 (Surr. Ct. 1932) (_Justice' Court judgment
not entitled to preference because transeript, which was not filed
until after death, could create no lien). ) .

This priority between judgments therefore differs from thp pri-
ority which the ereditors would have had if the debtor was living:
in the case of real property, present seetion 510(1) allows the
judgment creditor who dockets in the county where the property
is located priority over a judgment which was previously dpeketed
elsewhere; in the case of personal property, present section 679
prescribes priority in the order in which executions are delivered
to the sheriff, regardless of when the judgment was docketed. See
also N.Y. Civ. Prac. Act §§509, 648.

The judgment creditor with a lien on real property of a deced_ent
thus appears to have no advantage over one without such a lien,
at least in the priority of payment under section 212(3) of the
Surrogate’s Court Act. )

Subdivision 1 of section 234 of the Surrogate’s Court Act speci-
fies as one of the purposes for which real property may be sold,
“‘the payment of the debts of the decedent, including judgment
or other liens, excepting mortgage liens, existing thereon at the
time of his death.’”” While this seems to limit judgment creditors
to those having liens existing on the particular property to be
sold, the word ‘‘debts,”’ at least in modern usage, would include
all judgments. But see Matter of McGee, 65 App. Div. 460, 73
N.Y. Supp. 64 (2d Dep’t 1901) (judgment which was not a lien
on particular realty was ‘‘not properly payable out of the proceeds
of the sale’” of that realty) ; Matter of Stowell, 15 Misc. 533, 534-35,
37 N.Y. Supp. 1127, 1128 (Surr. Ct. 1896) (*‘By the terms of the
original statute the disposition of real estate was anthorized through
proceedings in probate courts solely for the payment of the debts
of decedents; by a subsequent provision this remedy was extended
to funeral expenses, and by the amendment of 1894 it was so
extended as to authorize the proceeding for the payment of judg-
ment liens existing at the time of the decedent’s death.”’) More-
over, subdivision 7 of section 234 of the Surrogate’s Court Aect,
which was added in 1936 (N.Y. Laws 1936, c. 200), specifies that
real property can be sold ‘‘[flor any other purpose deemed by the
surrogate to be necessary.”’ It would thus appear that a judgment
creditor with a lien has little advantage over one without a lien in
securing a sale of realty to pay his judgment.

Despite the McGee case dicta, the proceeds of a sale of realty
are apparently distributed in accordance with the rules of Sur-
rogate’s Court Act section 212 for payment of debts (¢f. Matter
of Tierney’s Estate, 88 Mise. 347, 151 N.Y. Supp. 972, 976 (Surr.
Ct. 1914)), which, as previously noted, give a creditor with a
lien no priority of payment. - Apparently, however, if the creditor
were not paid, his lien would survive the sale, as it would a sale
made by the judgment debtor while living, and he could there.
after levy upon the property in the hands of the purchaser, who
would have taken subject to his lien, by leave of court under sec-
tion 656 of the civil practice act, which is replaced by proposed
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section 13.8. That the creditor’s lien survives would seem to be
indicated by the extension provisions previously discussed and by
the provisions of section 512 of the civil practice act. See pro-
posed rule 61.12 and notes. For an extended discussion of the
nature of a judgment lien on real estate see Hulbert v. Hulbert,
216 N.Y. 430, 111 N.E. 70 (1916). If the creditor were paid,
either from other personal assets or from the proceeds of the sale,
of course, his judgment would be satisfied and the purchaser would
take free of his lien.

Until 1928, section 234 of the Surrogate’s Court Act contained
the following paragraph :

No mortgage, lease or sale shall be ordered for the purpose
of any of the foregoing payments, if there be personal prop-
erty applicable to the full payment and discharge thereof.

In 1929, the paragraph was deleted (N.Y. Laws 1929, ¢.229, §8),
but was later restored in the same year with the addition of the
words ‘‘within the state of New York’’ after the words ‘‘personal
property.”” N.Y. Laws 1929, ¢.519. In 1930, the paragraph was
again deleted (N.Y. Laws 1930, ¢.174, §11), this time with a
recitation that the omission was made ‘‘pursuant to the intention
of the legislature to . . . remove the present distinctions, as far
as possible, between real and personal property in their treatment
as asserts of an estate.”” Id., §20.

Despite this history, the courts have continued to apply the
rule that a sale of real property will not be ordered if personal
property is adequate, basing their reasoning on a clause in section
238 of the Surrogate’s Court Act which deals with the order of
sale of several parcels of realty. See, e.g., Matter of Bate’s Estate,
167 Mise. 641, 4 N.Y.8.2d 444 (Surr. Ct. 1938). Thus it would
appear unlikely that an execution against real property would be
permitted pursuant to section 656 of the civil practice act, if the
estate has sufficient personalty to pay the judgment. And, as pre-
viously noted, if there are sufficient assets, the priority of payment
would be immaterial,

Proposed section 13.3(a) (5) specifically exempts transfers after
death from that seetion’s provisions, so that the personal property
lien and priority there created would not survive and creditors
would be subject to the priorities specified in section 212 of the
Surrogate’s Court Act for the payment of their judgments.

It should be noted that a judgment docketed after the death of
the judgment debtor would appear to create no lien on realty
since the property vests in the heirs or devisees immediately upon
death, See Matter of Wakefield’s Estate, supra; cf. N.Y. Civ.
Prac. Act §5612; proposed rule 61.12 and notes.

It should also be noted that there is authority in New York that
the death of a judgment debtor after execution has been issued
will not affect the validity of the execution. Wood v. Morehouse,
45 N.Y. 368 (1871). In the Wood case, however, real property was
involved and there was no necessity for a levy, as would be the
case with personal property. Moreover, the sheriff in the Wood
case had already commenced sale proceedings.
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Subdivision 5 of present section 656 has been omitted. Its state-
ment that, during the eighteen-month delay preseribed by subdi-
vision 8 of that section, recourse may be had to section 234 of the
Surrogate’s Court Act for the disposition of the decedent’s real
property for the payment of his debts, is unnecessary. As previ-
ously noted, moreover, the Surrogate’s Courts are reluetant to
permit disposition of real property to pay debts, unless personality
has been exhausted; and the proposed section omits the delay
period of present section 656(3).

Subdivision 6 of present section 656 has also been omitted. It per-
mits an execution, without leave of court, where property has been
conveyed in fraud of creditors. It apparently applies only where
the conveyance has been adjudged fraudulent. Matter of Homes,
131 N.Y. 80, 85, 29 N.E. 1003, 1005 (1892) ; c¢f. N.Y. Debt. & Cred.
Law §278(1) (b) (creditor may disregard such a conveyance and
levy on the property). Further, it would seem that the conveyance
must have been ‘‘declared fraudulent while the grantor is still
alive.”’ Aetng Casualty & Surety Co. v. Amling, 122 N.Y.S.2d 156,
159 (Sup. Ct. 1953). It is difficult to see the necessity for this
subdivision, sinee upon such an adjudication, the conveyance would
be set aside and the creditor would thereafter be in the same position
as if it had not been executed or delivered.

The provisions of present section 657 regulate the p?ocee_dings
in the Surrogate’s Court and are therefore more appropriate in the
Surrogate’s Court Act. It is recommended that they be so trans-
ferred, as section 212-a, to read as follows:

§212-a. Leave to issue execution against decedent’s property.

For the purpose of procuring a decree from the surrogate’s
court granting leave to issue executions against a decedent’s
property, a judgment creditor shall present to the surrogate’s
court a written petition, duly verified, setting forth the facts
and praying for such a decree, and that the person whose
interest in the property will be affected by a sale by virtue of
the execution and the executor or administrator of the judgment
debtor may be cited to show cause why it should not be granted.
Upon the presentation of such a petition, the surrogate must
issue a citation accordingly. Such citation must be served
either personally or in such manner as the surrogate by order
may prescribe, or as is otherwise provided by law; and, upon
the return thereof, he must make such a decree in the premises
as justice requires.

13.9. Discharge of garnishee’s obligation.

A person who, pursuant to an execulion or order, pays or
delivers to the judgment creditor or a sheriff or receiver money
or other personal property in which a judgment debtor has or

will have an interest, or so pays o debt he owes the judgment
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debtor, is discharged from his obligation to the judgment debtor
to the extent of the payment or delivery.

Notes

This section i3 based up section 794 k ¥ i
68%(28_ a11d66337-a(2) of tllxe civil pr%igégz)ac‘}tr.ld pats of sections
Seetions 684(2) and 687-a(2) provide that pa T-
11_1shee to a _sheriif pursuant to an execution issgledylgﬁgzsr 1;}};023 g;z-
tions constitutes a bar to suit by the judgment debtor for the
amounts paid. Seetion 794(3) provides that a payment to fhe
Judgment creditor pursuant to a permissive or mandatory order
discharges the 1ngiebtedness of the garnishee to the extent of the
%))?yment.lD There i3 no similar provision with regard to the delivery
of %ic)egﬁxéigrnl.)ursuant to an order under section 796 or pursuant to
The provision in present section 794(3) tha 1i i
effective ‘‘against a transferee from th((e ;udgnt{eztdg:&%ig?nlsg:oo;
faith and for a valuable consideration of whose rights the third part
had actual or constructive notice prior to the entry of the order’}:
has be'en c}eleted. The proposed rule refers only to the discharge
of obligations to the judgment debtor; a garnishee’s obligation
to other persons is not affected. Where a garnishee has the :ﬁotice
contemplated, he is to that extent, no longer indebted to the judg-
ment debtor but to a third person. If the garnishee receives notige
of_ the transfer after the entry of the order, section 794(3) would
still permit him to discharge his indebtedness by paying the creditor
of the .transferor—which appears to be a harsh result to the ‘‘trans-
feree in good faith and for a valuable consideration’’: the same
result would obtain even where the fransfer was made ,before the
order was entered and, while the garnishee was notified thereafter
the garnishee had no notice of the entry of the order when hé
received notice of :_he trzgésfer, It should be noted that the discharge
provisions 1n sections 684(2) ar 7- i
P Afoas I Seetion (2) and 687-a(2) do not contain the
For a discussion of the inconsistency between present section
799-&, whlch.renders an assignment from the judgment debtor
ineffectual with respeet to the rights of a judmentccreditor who
has served a restraining notice on the person in possession of
’property or_the person who owes the debt, and present section
7194(3), see Liens and Priorities at p. 776 infra.

13.10 Power of court to punish for contempt.

ELvery court in which a special proceeding to enforce a money
Judgment may be instituted, shall have power to punish a
contempt of court committed with respect to an enforcement

procedure,
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Notes

This section is derived from the last sentence of section 801 of
the civil practice act which purports to give to the City Court of
Buffalo the same power as a court of record with respect to punish-
ment for contempt. It is required in section 801 beeause the City
Court of Buffalo is the only court which is not of record in which
supplementary proceedings pursuant to seetion 777 may he brought.
Since proposed rule 61.1(a) continues the City Court of Buffalo
as one of the courts in which supplementary proceedings may be
brought, proposed section 13.10 continues the power granted by
section 801 to any court specified in proposed rule 61.1(a). The
provision has been made generally applicable to permit it to encom-
pass any other eourts not of record in which supplementary proceed-
mgs may be authorized at some future date.

There is some doubt of the validity of this provision, as it may be
an unconstitutional grant of equity power to an inferior court. See
N.Y. Const. art. VI, § 18. Indeed, there is doubt as to whether
certain inferior courts, even those of record, can be granted power
to entertain supplementary proceedings. See notes to proposed
rule 61.1(a). The advisory committee does not consider it within
its power to pass on this question and therefore continues the juris-
diction for supplementary proeeedings, and to punish for contempt,
presently granted.

It should. be noted that any constitutional doubts would be
resolved if the proposed amendment, replacing article VI of the
Constitution, is passed. See Sen. Int. 1650, Pr. 4319. Section 11(c)
of the proposed new article provides that the county courts “‘ghall
exercise such equity jurisdiction as may be provided by law’’ and
section 15(b) contains an identical provision for courts of city-
wide jurisdiction, Section 16(d), in turn, provides that distriet
courts shall not have greater jurisdiction than ecity courts, and
seetion 17(a) provides that town, city and village courts shall not
have greater jurisdiction than district courts. It would therefore
be possible under these provisions for the Legislature to grant equity
jurisdiction to each of these inferior courts.

13.11. Privilege on examination; immunity.

The court may confer immunity upon any witness in accord-
ance with the provisions of section two thousand four hundred
forty-seven of the penal law for testimony or evidence in an
enforcement procedure relating to disbosition of property in
which the judgment de¢btor has an tnierest, or relating to his
or another person’s claim to be entitled, as against the judg-

ment creditor or @ receiver, to hold property derived from or
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thfough the judgment debtor, or to be discharged from the
payment of a debt which was due to the judgment debtor; pro-
vided, however, that no immunity shall be conferred except
upon twenty-four hours’ prior written notice to the appro-
priate district attorney having an official interest therein.

Notes

This section is derived from section 789 of the civil practice act,
which was amended in 1953. N.Y. Laws 1953, c. 892. The language
has been somewhat simplified but the substance of the provision
remains unchanged.

The court’s intervention may be secured, pursuant to proposed
rule 61.18, where matter sought is not privileged in the sense of this
section but would cause undue hardship or embarrassment.
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DERIVATION OF CIVIL PRACTICE ACT PERSONAL
PROPERTY EXEMPTIONS FROM EXECUTION

Civil Practice
Act Section

Exempt Property

Enacted By

Remarks

665(1)
665(1)
665(1)

665(2)
665(2)
665(2)
665(2)

665(3), 666(1)
665(4)

665(4)
665(4)
665(5), 666(2)
665(5)
665(5)

665(5)
665(5)

665(6), 666(3)
665(6), 666(3)
665(7), 666(4)

665(7), 666(4)
665(7), 666(4)

stoves kept for use

necessary fuel there-
for for 60 days

one sewing machine
with its appurten-
ances

family bible

family pictures

school books used by
or in the family

other books not ex-
ceeding value of $50

seat or pew in place of
worship

all necessary food for
family for 60 days

domestic animals

food for animals for,
60 .days

wearing apparel

household furniture

one. mechanical, gas
or electric refriger-
ator

one radio receiver

crockery, tableware &
cooking utensils

a wedding ring

a wateh, not exceed-
ing value of $35.

tools and implements,
including those of a
mechanic

farm machinery

team

N. Y. Laws 1824,
c. 238
N.Y. Rev. Stat. pt. 3,
c. 6, tit. 5, §22 (1829)
N.Y. Laws 1860,
c. 152

N. Y. Laws 1824,
c. 238
N.Y. Rev. Stat. pt. 3,
c. B, tit. 5, §22 (1829)
N.Y. Laws 1824,
c. 238
N.Y. Rev. Stat. pt. 3,
c. 6, tit. 5, §22 (1829)

N.Y. Laws 1824,

c. 238
N.Y. Laws 1946,
c. 135

N.Y. Laws 1946,
c. 135

N.Y. Laws 1946,
c. 135

N.Y. Laws 1815,

c. 227
N.Y. Laws 1842,
c. 187

N.Y. Laws 1957,
c. 412

N.Y. Laws 1957,
c. 412 i
N.Y. Laws 1946,

c. 135

N.Y. Laws 1942,
c. 311

N.Y. Laws 1942,
311

e.
N.Y. Laws 1946,
c. 135

N.Y. Laws 1946,
135

c.
N.Y. Laws 1842,
c. 157

replacing value limi-
tation of $25. N.Y.
Laws 1824, ¢. 238

replacing specific
items with no time
limit. N.Y. Rev. "
Stat. pt. 3, c. 6,
tit. 5, §22 (1829)

replacing specific
items. N.Y. Laws
1815, ¢. 227

replacing necessary
food for them with
no time limit, N.Y.
Laws 1824, ¢. 238

replacing specific
items. N.Y. Laws
1815, . 227

replacing specific
items. N.Y. Laws
1815, ¢. 227

changed from ‘‘tools
and implements of
any mechanic.”
N.Y.Rev.Stat.pt.3,
c.8,tit. 5, §22 (1829)
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DERIVATIE)N OF CIVIL PRACTICE ACT PERSONAL PROP-
. ERTY EXEMPTIONS FROM EXECUTION-—Concluded

Civil Practice
Act Section Exempt Property Enacted By Remarks

665(7). 666(4) | professional instru- N.Y. Laws 1866,

ments, furniture ¢ 782
. and library
665(7), 666(4) | food for team for 90| N.Y. Laws 1866
667 days c, 782 ’
pay and bounty of] N.Y. Laws 1864,
non-commissioned c. 578
officer, musician or
private
667 a land warrant, pen-| N.Y. Laws 1876,
sion, or other re-| ec.448 '
ward
667 a sword, horse, medal,] N.Y. Laws 1864,

emblem or deviee| . 578
presented as a testi-
monial :
667 uniforms, arms and| N.Y. Laws 1876
) equipments c. 448 ’
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ARTICLE 15. PROVISIONAL REMEDIES

INTRODUCTION

In addition to a dozen rules of civil practice, there are 176 sections
of the civil practice act relating to provisional remedies. The
bulk of these are contained in articles 46 through 60. Article 61,
disposition of property in litigation, although included in the part of
the civil praetice act that relates to provisional remedies, is of more
general application; its subject matter is treated in proposed title
121, -Although replevin actions present some problems similar to
those found in attachment, the requirments of proof and the forms
of judgment have roots in the old forms of action, which make
difficult any complete assimilation into provisional remedies; they
are treated separately both in the civil practice act and in the
proposed act and rules. On the other hand, article 11, notiee of
pendency, which is found among the general practice provisions of
the present act, contains provisions so funetionally similar to those
of the traditional provisional remedies that it will be treated as
a provisional remedy in the proposed act and rules. :

Only those provisions creating or limiting the remedies and
affecting property interests or fundamental public policy are
placed in the proposed act. It is recommended that some be
transferred to the Consolidated Laws and the remaining sections
dealing with procedural details have been simplified and con-
solidated into proposed rules.

Present seetion 915-a, which deals with attachment of a partner-
ship interest before judgment, is one of the sections which should
be transferred to-the Consolidated Laws. The wording of its
second sentence was modeled upon the wording of section 54 of the
Partnership Law which specifies the powers of a court when a
charging order is sought after judgment, See 7 N.Y. Jud. Couneil
Rep. 432-33 (1941). Section 54, in turn, is identical with section
98 of the Uniform Partnership Aect.

There seems no valid reason why a court’s power to appoint a
receiver or make inquiry upon attachment should be treated in the
civil practice act while the identical power after judgment should
be in the Partnership Law. Accordingly, it is recommended that
subdivision 1 of section 54 of the Partnership Law be amended to
include the provision now in civil practice aet section 915-a as follows
(brackets indicate deletions, italics indicate insertions) :

1. On due application to a competent court by any judgment
creditor of a partner, the court which entered the judgment,
order, or decree, or any other court, may charge the interest
of the debtor partner with payment of the unsatisfied amount
of such judgment debt with interest thereon [; and]. Upon
such application or upon the granting of an order attaching
the interest of the debtor partner before judgment, the court
may then or later appoint a receiver of his share of the profits,
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and of any other money due or to fall due to him in respect
of the partnership, and make all other orders, directions,
accounts and inquiries which the debtor partner might have
made, or which the circumstances of the case may require.

Since the first sentence in present section 915-a is redundant

in view of subdivision 7 of present section 916 (see also proposed
section 15.3), section 915-a may be omitted entirely from the
proposed rules and act.

An Interest in a partnership should be distinguished from specific
partnership property which, under section 51(2) (¢) of the Partner-
ship LaW,_ can only be attached when there is a claim against the
partnership . A partner’s interest in the partnership, which is the
subject of present sections 915-a and 916(7), is defined in section
52 of the Partnership Law as his share of the profits and surplus.

It is also recommended that sections 876-a and 882-a of the civil
practice act be transferred to the Consolidated Laws. They are
h{ghly specialized provisions dealing with injunetions in labor
disputes, and do not belong in a general practice act. They are
more appropriate in the Labor Law as a new article 20-A.
Slmllagly, sections 977-a, 977-b and 977-¢, dealing with receiverships
in special cases should be transferred to the Consolidated Laws or

: cons1.dered elsewhere in the proposed act and rules. See intro-
ductlm} to proposed title 74.
. S_ect;og 825, which provides that a court acquires conditional
JllI‘lSdlC'E.lOD upon the granting of a provisional remedy has been
treatgd.m the proposed act and rules relating to ecommencement
and lmnt,at.lon of actions. See proposed section 5.3 (b) (2) and notes.

The major changes in provisional remedies are found in the

proposed rules, although the scope of arrest and attachment have

been altered by sections of this article. For reasons noted below,
use of arrest has been severely restricted ; attachment, on the other
hand, has been expanded.

TABLE OF SECTIONS IN ARTICLE 15

15.1. Kinds of provisional remedies; when remedy available to
defendant.

15.2. Grounds for arrest.

15.3. Grounds for attachment.

15.4. Property or debt subject to attachment ; proper garnishee.
15.5. Title to attached property.

15.6. Priority of attachment.

15.7. Gr'ounds for preliminary injunction and temporary restrain-
ing order.

15.8. Notiee of pendeney; constructive notice,
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SECTIONS—ARTICLE 15. PROVISIONAL REMEDIES

15.1. Kinds of provisional remedies; when remedy avail-
able to defendant. '

The provisional remedies are arrest, attachment, injunction,

receivership and notice of pendency. On a motion for a pro-
visional remedy, the plaintiff shall state whether any other
provisional remedy has been secured or sought in the same
action against the same defendant, and the court may require
the plaintiff to elect between those remedies to which he would
otherwise be entitled. A cause of action contained in a counter-
claim or cross-clasm, and a judgnient demanded thereon, shall
entitle the defendant to the sane provisional remedies to which
he would be entitled if he were the plaintiff, the party against
whom the judgment is demanded were the defendant and the
cause of action were contained i a camplaint,

Notes

The first sentence of this section is new. Cf. N.Y. Civ. Prac. Act
§814. Notice of pendency has been included in the provisional
remedies. See introduction to article 15. The second and third
sentences of this section are based upon sections 823 and 824 of the
civil practice act, respectively. No change of substance is intended.

15.2. Grounds for arrest.

An order of arrest as a provisional remedy may only be
granted where the plaintiff has demanded and would be entitled
to a judgment requiring the performance of an act the neglect
or refusal to perform which would be punishable by the court
as ¢ confempt and where the defendant is not o resident of the

state or is about to depart therefrom, by reason of which non-
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residence or departure there is a danger that such judgment or
o_rder will be rendered ineffectual.

Notes

Thls_s_ection retains the present counterpart of the me exeat
writ: eivil arrest based upon extrinsic facts under section 827 of the
civil practice act.

_ The arrest presently authorized by section 826 of the eivil prac-
tice act, based upon the nature of the action, has been abolished.
See introduction to proposed title 71.

) The provision of present section 827 that the order ‘‘is always
in {the court’s] discretion’’ is included in proposed rule 71.1.
Although the word ‘“may,’’ in contrast to ‘“shall,’’ is used through-
out the proposed act and rules to indicate an optional or discre-
tionary rule, the advisory committee deemed this situation to be of

sgfﬁclept importance to warrant express reiteration of the court’s
discretion.

) The_ phrase ‘‘and would be entitled to’’ in the proposed section
is derived from present section 877, which relates to injunctions. Tt
is utilized f(_)r each of the provisional remedies in the proposed act
and rules with the intent of restating the present law that a bare
demand for relief unsupported by a sufficient cause of action is
not enough. Cf. N.Y. Civ. Prac. Act §833.

15.3. Grounds for attachment.
An order of attachment may be granted in any action, except

an action for a separation, divorce or annulment, where the
plaintiff has demanded and would be entitled, in whole or in
part, or in the alternative, to a 7:noney Jjudgment against one
or more defendants, when

1. the defendant is a foreign corporation or not a resident
or domiciliary of the state; or

2. the defendant resides or is domiciled in the state and
cannot be personally served despite diligent efforts to do so; or

3. ﬂze defendant, with intent to defraud his ereditors or to

avoid the service of summons, has departied or is about to

depart from the state, or keeps himself concealed therein; or
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4. the defendant, with intent to defraud his creditors, has

has assigned, disposed of or secreted property, or removed 4t
from the state or is about to do any of these acts.

Notes

This seetion is derived from section 902 and part of section 903
of the civil practice act. The remaining portions of section 903
are either omitted or treated in the proposed rules.

The limitation to an action for money only in section 902 is altered
to make attachment available in cases where forms of relief in
addition to a money judgment are sought. See generally Note,
Attachment in New York—A Cumbersome Legal Tool?, 6 Syracuse
L. Rev. 308, 312-15 (1955). The attachment provisions of the
vast majority of states are in harmony with this broadening of
attachment; by permitting a single action for all relief between
parties without forfeiture of the ability to attach, it expresses the
same policy as modern liberal joinder provisions. The term ‘‘money
judgment’’ is defined in proposed section 13.1(a) (1). See proposed
section 15.4.

For policy reasons, this broadening of the availability of attach-
ment does not encompass matrimonial actions, which have been
expressly excluded. Further consideration will be given to the
application of provisional remedies when the act and rules govern-
ing matrimonial actions are considered.

The words ‘‘order of attachment’” are utilized in this article and

in the proposed rules in place of the present phrase ‘‘warrant of
attachment.”” Although originally a writ issued by the court,
the warrant of attachment is today clearly an order of the court.
Indeed, the civil practice act has been gradually amended to state
that a warrant is ‘‘granted’’ rather than ‘‘issued.”’ See N.Y.
Laws 1941, c. 253, amending N.Y. Civ. Prac. Act §§912, 920. No
reason appears why the word ‘‘warrant’’ should be retained for
attachment while ‘“‘order’’ is used for each of the other provisional
remedies. Using the word ‘‘order’’ for all of the remedies eliminates
the need for much needless language in sections referring to more
than one provisional remedy. See, e.g., N.Y. Civ. Prae. Act §§820,
823 ; see also id. §§814-819, 821, 822.
. Sinee an applieation for an order is a motion (N.Y. Civ. Prac. Act
§113; proposed rule 33.1), the application for an order granting
a provisional remedy is designated a motion in the proposed act and
rules. See proposed rule 72.2. The rules of title 33 applicable to
motions generally would thus govern unless they are inconsistent
with specific provisions of article 15 or title 72.

Subparagraph 1 of this section is derived from subparagraph 1
of section 903 of the civil practice act. Under modern conditions,
this ground of attachment may operate differently upon corporations
than upon natural persons. With respect to the latter, present
permanent location is the contrelling factor; with respect to the
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former, place of incorporation may determine. But el
corporation authorized to do busin)ess in New Yorkllb haa,vjisglgeligtg
prineipal offices here and doing virtually all of its bx’lsiness here
is in no different position than a local resident who was born else.
where. See Note, 6 Syracuse L. Rev. 308, 315 (1955).

‘While there is no direct authority, it is therefore possible that the
courts un]d not treat a corporation doing a systematic and regular
business in the state as a foreign corporation, fegardless of the place

of its incorporation. This is in accordance with the rule in most -

jurisdictions (see Annot, 114 A.L.R. 1378 (1938)) and the treat-
ment of corporations in other areas of New York law, See Comey v
Um»i{ed Surety Co., 217 N.Y. 268,111 N.E. 832 (1916) ; McConnell v.
g_af‘wbbean Petroleum Co., 278 N.Y. 189, 195 15’ N.E.2d 573
875(1938) ;Webster v. Columbian Nat. Life Ins. b’o., 131'A.pp. Div.
837, 116 N.Y. Supp. 404 (1st Dep’t), aff’d, 196 N.Y. 523, 89 N.E
1114 (1909) ; Gaunt v. Nemours Trading Corp., 194 App. Div. 668,
186 N.Y. Supp. 92 (1st Dep’t 1921) ; Standard Marine Ins. Co v,
Verity, 243 Ap‘p. Div. 639, 276 N. Y. Supp. 801 (2d Dep 4 193.5)'
If attachment is viewed as a method of acquiring jurisdiction as
contrasted to a method of assuring a plaintiff that he will be able to
collect his Judgment, attachment of the property of foreign corpora-
Rons o.the.r“flse subject to the court’s jurisdiction is unnecessary
ll}ere is little reason to believe that a plaintiff is less apt to collect.,
a judgment against a foreign corporation doing business here than
against a domestic corporation. Granting an order of attachment is
dlscretl(_)nary and the court should consider whether it is actuall‘
nef,l‘ded 1n the case of a foreign corporation. Y
0 some extent, subparagraph 1 of present section 90: ¥ -
sent a leglslqtlve judgment that the pr]?)pertv of foreio?l? iori}ggr;?tirz)ﬁss
and non—remdep?s would be difficult to reach on execcution If that
b:i so},1 the provisions should be retained for the security of .plaintiﬁ"'s
,‘j‘uﬁzdfg’c;ﬁnl,wt they serve any function in facilitating acquisition of
Unless the local property of foreign corporations no i i
ness here were made subject to attafhmené) the plainti;ﬁf dc%?l% k<)>1111slly
secure an attachment if he could show that the corporation was
about to remove, secrete or dispose of property, or had already done
0. See proposed subparagraph 3. The advisory committee believes
that such a.buyden may be unwarranted in many cases. Moreover
as already indicated, the courts are likely to limit the provision of’
proposed subparagraph 1 to foreign corporations not doing business
here. A_eeoy:ilngly, proposed subparagraph 1 retains the ‘‘foreion
(é?flép(t)ratlon groug}d of 1subparagraph 1 of present section 903. Tn
ct, a presumption that a ‘“‘foreign’’ ion i
temavo propertyrj)s o oreign’’ corporation is about to
\V'lt]-:l respect to natural persons, the dual role of attachment—
acquiring jurisdiction and securing the enforcement of the judg—
ment—must also be the basis of an analysis of the ‘‘non-resident’’
groupd for attachment. Both considerations are not always borne
n mind. For example, the word ‘‘resident’’ in subparagraphs 1 and
7 of present section 903 has given the courts a great deal of difficulty.
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Subparagraph 7 would be meaningless if temporary absence from
the state were sufficient to make one ‘‘not a resident’’ under sub-
paragraph 1. See Bonwit Teller, Inc. v. Morris, 202 Misc. 629, 116
N.Y.S.2d 84 (Sup. Ct., App. T. 1952). Yet temporary absence with
intent to avoid service of a summons is clearly a ground for attach-
ment under subparagraph 2 of present section 903. Indeed, con-
cealment within the state with like intent is also a ground under
subparagraph 2. This provision, and that of subparagraph 7 that
attachment may be granted against a resident absent for six months
if an agent for service has not been designated or cannot be served,
leads inevitably to the conclusion that at least one of the purposes
of the present section is to permit attachment wherever personal
service cannot be made despite diligent effort, except that a resident
absent for a short period with no intent to avoid service should not
be harassed by attachment of his property.

To further esplore the jurisdietiomal function of attachment
against non-residents, the grounds for attachment under these sub-
paragraphs of present seetion 903 should be read with the present
provisions for service of a summons. Where an attachment has been
granted, section 232(3) of the civil practice aet permits service
by publication, and section 233 permits personal service without the
state, against the defendants specified in section 232-a. Foreign
corporations are thus subject to attachment under section 903(1)
and then to service without the state or by publication under section
232.a(1). Non-residents are covered by sections 903(1) and
232-a(5). See also N.Y. Civ. Prac. Act §232-a(2). Residents who
have departed or concealed themselves with intent to avoid service
arve covered by sections 903(2) and 232-a(7). Finally, residents
absent for more than six months, where an agent has not been
designated or cannot be served, are covered by sections 903(7) and
232-a(8). '

There is no logical reason for the lack of attachment provisions
parallel to the other service provisions of section 232-a, especially
since attachment is a prerequisite to service by publication, or by
personal service without the state in lieu of publication, except in
marital, land or interpleader actions. It is anomalous not to permit
jurisdiction to be acquired by attachment where, as in section
932-a(3), a dissolved domestic corporation cannot be served, or
where, as in section 232-a(4), the domestic status or name of a
corporation cannot be ascertained, or where, as in section 232-a(6),
the defendant’s residential status cannot be ascertained, or where,
as in section 232-a(9), an infant’s or incompetent’s representative
cannot be served.

From a jurisdictional standpoint, subparagraph 7 of present
section 903 presents further difficulties. If jurisdietion is sought
over an absent resident, where no intent to avoid service can be
shown as to his departure, it may be impossible to serve him before
the applicable statute of limitation runs, If he is absent more than
sixty days but less than four months, an attempt to serve him under
seetions 17 or 18 of the civil practice act will fail to satisfy the
statute since he eannot be served within sixty days by personal
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service and, except in a land, marital or interpleader action, service
by publication under seetion 232 is impossible because no attach-
ment can be granted. After four months’ absence, the statute will
be tolled under section 19, and after six months’ absence, subpara-
graph 7 of seetion 903 would permit an attachment, and hence
service by publication.

Moreover, subparagraph 7 of present section 903 is needlessly
limited to adults, a limitation which has been deleted in the proposed
section. Cf. N.Y. Civ. Prac. Act §§232-a(8), 232-a(9). '

Attachment for jurisdictional purposes of the property of a
New York domiciliary is never necessary if his whereabouts are
known, since personal service of a summons is possible under the
1941 amendment to section 235 of the civil practice act. See also
proposed rule 25.3. Moreover, under proposed rule 25.2(b)(2),
personal service can be made upon an absent resident by leaving
the summons at his residence with a person of suitable age and
diseretion. Cf. N.Y. Civ. Prac. Act §231.

Proposed subparagraph 2 thus defines the jurisdictional basis of
attachment more directly, permitting an attachment whenever
personal service cannot be obtained after diligent effort. Protection
from harassment of a temporarily absent resident non-domiciliary
is afforded in two ways. First, the court has discretion to refuse to
grant the order unless special circumstances, such as the imminent
bar of a statute of limitation or the absentee’s intent to avoid service,
are shown. Second, the language of proposed rule 72.13 permits
an attachment unnecessary for the security of the plaintiff to be
vacated where the appearance of the defendant has obviated the
need for it as a jurisdietional device.

In the case of a natural person, a presumption that the local
property of a non-resident is less likely to be available to satisfy a
judgment than that of a resident, appears to be reasonable. Ag
already indicated, the temporary absence of a resident is not enough
to make subparagraph 1 of section 903 operative, but the rule is
not so clear as to whether temporary presence in the state makes
the subparagraph inoperative. Although sufficient for jurisdie-
tional purposes, temporary presence of the defendant does not, of
itself, indicate that his property is significantly more likely to be
available for satisfaction of a judgment than if he had never
entered the state.

The emphasis of the courts constrning subparagraph 1 of section
908, however, has generally been on the use of attachment as a
method of acquiring jurisdiction. The unusal definition of residence
appearing in the cases is: ‘“‘Residence as used in the attachment
statute is not legal domicile, but actual place of abode or living,
either of a temporary or permanent character, at which service of
process may be lawfully mode.”” Zenatello v. Pons, 235 App. Div.
221, 225, 256 N.Y. Supp. 763, 766 (1st Dep’t 1932) (emphasis sup-
plied) ; see also Hanover Bank v. Stebbins, 69 Hun 308, 810, 23
N.Y. Supp.) 529, 530 (Sup. Ct. 1893) ; Salim v. Krieg, 182 Mise.
721, 723, 49 N.Y.S.2d 694, 697 (County Ct. 1944) ; Wolf v. Minton,
37 N.Y.S.2d 294, 295 (Sup. Ct. 1942).
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Thus, where a traveling orchestra leader maintained a suite at a
New York hotel for a period of one and one-half months, it was
held that he was a resident under section 903, and a warrant of
attachment was vacated. Loew’s Inc. v. Dorsey., 197 Mise. }0'69,
97 N.Y.8.2d 815 (Sup. Ct. 1950). Similarly, an alien actually living
in the state, without any determination to reside anywhere else, is
a resident. Heidenbach v. Schland, 10 How. Pr. 477 (N.Y.Sup. Ct.
1854). :

W%lile some courts have suggested that mere bodily presence or
temporary sojourn is sufficient to classify a person as a res1de1}t
under this section (see Bonwit Teller, Inc. v. Morris, supra; Loew’s
Inc. v. Dorsey, supra), this wholly jurisdictional view is not sup-
ported by all the opinions. Thus, in Rudis Corp: v. Farid ;Slons,
Ltd., 3 M. 2d 861, 157 N.Y.8.2d 44 (N.Y. Munie. Ct.), af’d 3
M. 2d 862, 157 N.Y.8.2d 1023 (Sup. Ct., App. T. 1956), the court
held that a resident and domiciliary of Pakistan who, as a temporary
visitor to this eountry, had maintained a room in a New York hotel
for one and one-half months was not a resident under section 903.
Similarly, in Equitable Trust Co. v. Sqla, 102 Mise, 429, 169 N.Y.
Supp. 930 (Sup. Ct. 1918), a Spanish citizen who had spent
approximately half of the preceding five years in New York living
as a transient in hotels was held not to be a resident.

Sinee the latter cases, at least, seem to imply a seeurity purpose
to the applicable language of subparagraph 1 of section 903,“sub-
paragraph 1 of the proposed section retains and clarifies it as ‘‘not
a resident or domieciliary.”’ )

Subparagraphs 8 and 4 of the proposed section are based upon
subparagraphs 2 and 3 of present section 903, with no change
intended. ) )

Subparagraphs 4, 5 and 6 of present section 903 have been delgted.
After extended consideration of the matter, the advisory committee
concluded that the faet that the action is based upon fraud—
especially alleged, but not proved, fraud—should not be a ground
for attachment. Attachment has been limited to those cases in
which the plaintiff is unable to acquire jurisdiction in any other
way and those cases where it is probable, by reason of the fraud of
the defendant or otherwise, that a judgment cannot be enforped.
Thus, fraud in secreting or disposing of property will create a right
to attachment, but fraud in inducing the contract §ued upon will not.

Subparagraph 4 of present section 903 is limited to false state-
ments in writing in a eredit transaction. While it is not expressed
that the liability must have arisen as a result of the 9red1t transae-
tion, this was probably the legislative intent. .’Wﬁ,h respect to
subparagraph 5 of present section 903, no case arising under it has
been discovered and there is little textual discussion of its applica-
tion. See 7 N.Y. Jud. Council Rep. 413 n. 85 (1941). It is limited
to ‘‘a private person or corporation,’”’ but the quoted words are
obsolete. They were not intended as a limitation; rather, they
were intended to broaden a limited provision for they performed
the useful funetion of distingunishing the application of the deceit
provision from that of the peculation provision before the two
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were severed in 1941. See id. at 405, 408, 409, 411-14. It has
been implied that subparagraph 5 is required because of the limita-
tion of subparagraph 4 to credit transactions. See 4d. at 408, 409,
413 1. 85; of. American European Ezport Co. v. John E. 8afran Co.,
68 N.Y.S.2d 174 -(Sup. Ct. 1947).

Section 904 of the civil practice act has also been deleted. It
grants a right to attachment to the state or a state agency where the
action is for peculation. Inasmuch as the civil action for pecula-
tion is based upon facts that are ordinarily sufficient to consti-
tute a criminal violation, this ground of attachment serves little
purpose. Its abolition accords with the abolition of peculation as
a ground for civil arrest and with the general scheme of the proposed
arrest and attachment provisions, eliminating their function  as
punishment and confining their operation to security for the
plaintiff.

15.4. Property or debt subject to attachment; proper
garnishee.

Any property or debt against which « money judgment may
be enforced as provided in section 13.1 is subject to attachment.
The proper garnishee of any such property or debt is the
person designated in scction 13.1; for th;} .p-u'rposc of applying
its prévisions to attachment, references to a *‘ judgment debtor’’
wn section 13.1 shall be construed to mean “‘defendant.”’

Notes

The first sentence of the proposed section is in accord with the
first paragraph of present section 912. The phrase in the latter
section ‘‘unless by law specifically made subject to attachment not-
withstanding such exemption [fromn execution],’’ has been deleted.
The phrase was intended to cover debts and causes of action, which
could be attached under subdivisions 3 and 4 of section 916, but
could not be levied upon by virtue of an execution at the time the
phrase was included in section 912. For a history of this phrase and
the attempts to clarify its meaning, see 7 N.Y. Jud. Council Rep.
428-29 (1941). The phrase has been unnecessary since 1952, how-
ever, when debts and causes of action were made subject to exeeu-
tion. N.Y. Laws 1952, c. 835; see Carmody, New York Practice
899-900 (7th ed., Forkosch 1956); N.Y. Law Rev. Comm™ Rep.
373-395 (1952).

Because of the deletion of the phrase quoted above, a vendee’s
interest in a contract for the purchase of real estate could not be
attached under the proposed section (compore N.Y. Civ. Prae. Act
§513, with id. §913; cf. Higgins v. McConnell, 130 N.Y, 482, 29 N.E.
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92)) were it not for the fact that the present exemption from
E;Scl(lléis(?n )o)f such an interest has also been deleted by proposed
article 13. See introduction to proposed article 13. .

The remaining provisions of the proposed section save repetition
of the complex rules which serve to determine not only Whlc'h
property may be levied upon, but how the levy is made. This
section also creates a desirable uniformity which does not presently
exist between attachment and enforcement.

15.5. Title to attached property.

Any estate or interest in personal property which has been
levied upon but is not in the possesion of the sheriﬁ, acquired
in good faith, for value and without knowledge of the levy,

shall not be divested, but the proceeds thereof shall be subject

to the levy.
Notes

This section is derived from the last sentence of the third
paragraph of present section 917(2). Since it affects property
rights, it is included in the act rather than in the rules.

Under the proposed rules as well as under present section 917(2),
a garnishee, served with an order of a'tta-ch.ment, is forbidden to
transfer the defendant’s property even if it is not manually sglzed
by the sheriff. However, this section defines the rights of the inno-
cent purchaser, where the garnishee sells in violation of the rules.
See 7 N.Y. Jud. Council Rep. 436-37 (1941). _

Real property is excepted because, under present section 917(1),
a notice of attachment of realty is filed and.mdexed in the same
manner as a lis pendens. Thus, a purchaser is held to have notice
and knoweldge of the attachment.

15.6. Priority of attachment. ‘
Where two or more orders of attachment against the prop-
perty of the same defendant are delivered to the same sheriff,

the sheriff shall first levy pursuant to the order of attachment

first delivered.
Notes

This section is new and replaces sections 680, 681, and 682 of
the civil practice act, which are made applicable to attachment by
section 960. No lien is acquired under the proposed rules by



150 TENTATIVE DRAPT

delivery to the sheriff. TFor a discussion of the change made in
this section and in the priority between attachments and executions,
see notes to proposed rule 61.14.

15.7. Grounds for preliminary injunction and tempo-
rary restraining order.

A preliminary injunction may be granted in any action where
it appears that the defendant threatens or is about to do, or is
doing or procuring or suffering to be done, an act in violation
of the plaintiff s rights respecting the subject of the action,
and tending to render the judgment ineffectual, or in any action
where th‘e plainﬁﬂ” has demanded and would be entitled to a
judgment restraining the defendant from the commission or
continuance of an act, which, if committed or continued during
the pendency of the action, would produce injury to the plain-
bff. A temporary restraining order may be granted pending
@ hearing for a preliminary injunction where it appears that
immediate and irreparable injury, loss or damage will result
unless the defendant is restrained before the hearing can be had.

Notes

The first sentence of this section is derived from section 877 and
subdivision 1 of section 878 of the civil practice act. Subdivision
2 of section 878 has been omitted. Sinece it is proposed in section
1R Q@ +haoat+ +tha rvnwiginaal casn n oo o0 g Vo2 W L] v e,
4U.0 bHay LG provislvilal TCMedy oL ariacimeiit no wouger pe mived
to actions for money only, attachment is the more appropriate
remedy to prevent a removal or disposition of property. Serviee
of an attachment order would have the same effect as an injunction.
See proposed rule 72.5(b); ¢f. N.Y. Code Civ. Proe. §604, note
(Throop ed. 1881) : ¢, the remedy by attachment seems to
be ample [to protect a simiple contract creditor]. Indeed, the
entire subdivision [2 of civil practice act section 878] ought to be
confined strictly to exceptional cases. . . .”

The coneept in present section 878(1) of threatening to procure
or suffer an aet to be done has been omitted; it is sufficiently
covered by the phrase ‘“threatens . . . to do.”
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The last sentence of present section 877 is omitted as wholly
unnecessary ; it ‘‘should have been stricken out by the amendatory
act of 1877, as all the provisions of this article which referred to it
were stricken out.”’ N.Y. Code Civ. Proe. §603 note (Throop ed.
1881).

Th)e second sentence of this section is based upon section 882 gf
the civil practice act. For a discussion of the terminology used in
the proposed act and rules, see introduction to proﬂposetd title 73.

This section is placed in the act with the parallel sections for other
provisional remedies since it sets forth the grounds for a preliminary
injunetion or restraining order; the bulk .of the present sections on
injunction as a provisional remedy are incorporated in proposed
title 73.

15.8. Notice of pendency; constructive notice.

A notice of pendency may be filed in any action in ¢ court
of the state or of the United States in which the judgment
or order demanded would affect the title to, or the possession,
use or enjoyment of, real property. The pendency of such an
action is constructive motice, from the time of filing of the
notice only, to a purchaser from, or incumbrancer against, a/hy
defendant named in o notice of pendency indexed in a block
index against a block in which property affected is situated or
any defendant against whose name a notice of pendency is
indexed. A person whose conveyance or incumbrance s
recorded after the filing of the notice @s bound by all proceed-
ings taken in the action after such filing to the same extent as

if he was @ party.
Notes

Proposed section 15.8 is placed in the act rather than the rules
because it limits the common law doctrine and states the conditions
under which interests in real property may be affected. See intro-
duction to proposed title 75. It is derived from the first two sent-
ences of section 121 of the civil practice act, the class of action in
which a notice may be filed is taken from present section 120, and
it also replaces the last sentence of present section 122. The
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significant language of the second sentence of section 121 has been
included although it is partially repetitious to make it clear that
a conveyance subsequently recorded although previously executed
is subject to the notice, The third sentence of section 121 and the
remainder of sections 120 and 122 are treated in the rules.

County clerks in New York index notices of pendancy in one of
two ways: in counties where a block index is maintained—notably
in New York city—notices are indexed to the blocks in which the
property is located ; in other counties, they are indexed in an alpha-
betical file against the defendants’ names. Seetion 919 of the
County Law authorizes the use of block indexes, and in 1956, at the
suggestion of the clerk of New York county, the lis pendens pro-
visions of the civil practice act were amended to reflect this alterna-
tive indexing method. See N.Y. Laws 1956, c. 793; N.Y. Leg. Anu.
9(1956). The proposed section therefore continues the present
provision that a block index filing is notice to a purchaser from,
or inecumbrancer against, all defendants named in the notice.

Although the present statute requires a county clerk to index a
notice of pendency filed with him, the notice is effective under the
literal wording of section 121 to bind purchasers from a defendant
specified as one against whom the notice should be indexed whether
or not it is actually indexed against that defendant. In the case
of a county clerk who maintains a block index, however, the section
appears to require that the indexing entry be actually made in
order for the notice to be effective. In either case, the notice
is effective from the date of filing. It seems apparent that the dis-
tinetion is inadvertent and the proposed section, for the protection
of prospective purchasers, requires that the notice be properly
indexed in either case.

Moreover, by specifying that only a properly indexed notice is
effective, the proposed section eliminates the need for the last sen-
tence of present section 122, which deals with erroneous or omitted
designations and indexing. Under the last sentence of section 122,
a new entry made pursuant to a correeted notice would not relate
back to the date of filing of the original; this sound rule would also
result under the proposed section. There does not seem to be a
need to expressly deal with the related problem of the last sentence
of present section 122 of erasing an entry from a name or block to
which it has been erroneously indexed. The clerk can always with-
draw or cancel a notice af the request of the narty who filed it
If there is serious dispute as to the propriety of an entry, however,
it is a matter for the court to decide, upon a motion for cancellation
of the notice, and the county clerk should not be permitted to
determine what is “‘proper proof’’ of an error.

Inclusion of actions in the Federal courts in the proposed section
is discussed in the introduection to title 75.
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TITLE 1. SCOPE OF RULES
INTRODUCTION

This title contains the same provisions for applicabﬂity o-f_’ghe
rules of civil practice as does proposed section 1.1 for applicability
of the civil practice law. o )

Under sec%)ion 1.2(b) of the proposed civil practice law, the rules
and law are made equally applicable to actions and speecial

proceedings.
RULES—TITLE 1. SCOPE OF RULES

1.1. Applicability.
These rules govern the civil procedure in all courts of the

state and before all judges except where the procedure is
regulated by inconsistent stalute or special rules adopted in

conformamnce thereto.
Notes

This rule is new. There is no equivalent in the present rules of
civil practice. No change in applicability of the rules in the various
courts of the state is made by the proposal. See Applicability of the
Civil Practice Act at pp. 557-572 infra. . )

The rule parallels the second sentence of proposed section 11 of
the civil practice law and is motivated by the same considerations.

Power to adopt and amend the rules and power of courts to adopt
rules is covered by the proposed constitutional provisions granting
rule-making power, at pp. 457-59 infra, and the proposed amend-
ments to the Judiciary Law at pp. 459-463 infra. See Applwa-bdzty
of the Civil Practice Act at p. 572 infra; Rule-Making Power
at pp. 825-896 nfra.
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TITLE 27. SPECIAL PROCEEDINGS

INTRODUCTION

This title is new. It provides a uniform summary mode of
procedure for every special proceeding, which would be appli-
cable to all aspects of procedure except where, by express provision
applicable in a specific special proceeding, other procedure is

provided. Under proposed seetion 1.2(b) of the civil practice law,

procedure not specifically covered by this title or by other statute
or rule, would be the same as in an action. .

In most proceedings, continuity with the present practice is
maintained. Much of the procedure is similar to that on a motion,
and where such similarity exists, an effort has been made to con-
form to the provisions of proposed title 33. The major innovations
in title 27 are those provisions giving the court more control than
under present law over such elements of practice as discovery,
addition of parties and severance; such control is desirable to
preserve the summary nature of the proceeding. In addition,
because it is essentially similar in function to a traditional judg-
ment, the final determination in a proceeding is a judgment, rather
than a final order.

The primary object of this title is to assemble in one place the
generally applicable rules of procedure governing a special pro-
ceeding. Under present law, such rules are repeated many times;
there are procedural provisions for each special proceeding treated
in the civil practice act and there are numerous separate statutes
containing procedural provisions scattered throughout the Con-
solidated Liaws. These provisions contain needless minor variations.
It is contemplated that eventually provisions duplicating those in
this title will be removed from such statutes and that, as far as is
justified by the nature of the proceeding, conflicting provisions
will be brought into conformity with this title. Often a simple
cross-reference to this title would suffice. Moreover, the existence
of a uniform body of rules would greatly simplify the task of the
Legislature should it see fit to create a new special proceeding
or to make any special proceeding procedure applicable to all or
certain actions.

A discussion of the present practice in special proceedings, the
problems posed thereby and possible soiutions is contained in
Special Proceedings at pp. 653695 nfra. :

TABLE OF RULES IN TITLE 27

27.1. Parties.

27.2. Notice of petition; service; order to show cause.
(a) Notice of petition.
(b) Time for service of notiee of petition and answer.
(e) Manner of service.
(d) Order to show cause.

27.3. Pleadings.
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274. Beverance.

27.5. Motions.

27.6. Diselosure.

27.1. Hearing. .
(a) Furnishing of papers; filing,
(b) Summary determination.

27.8. Trial.

27.9. Judgment.

RULES—TITLE 27. SPECIAL PROCEEDINGS

27.1. Parties.
The party commencing a special proceeding shall be styled

the petitioner and any adverse party the respondent. After
@ proceeding is commenced, no party shall be joined or inter-
pleaded and no third-party practice or intervention shall be

allowed, except by leave of court.

Notes

The first sentence of this rule is based upon a similar provision
governing actions in the first sentence of section 191 of the civil
practice act. Cf. proposed rule 23.1(21'). 'It estab.hshes un1f9rm
terminology for the desigmation of parties in a special proceedmg,
which avoids the confusing variety of terminology now in use and,
at the same time, is distinet from that employed in an action. The
terms adopted are those now used in practice in the greatest number
of special proceedings. ' . .

The petitioner and respondent in a special proceeding would
correspond to the plaintiff and defendant in an action. Party
provisions of title 23 of the proposed rules are intended to be
applicable to special proceedings, except that, because a_spemal
proceeding is brought before the court immediately, parties may
not be added or interpleaded without 1e.‘§mve of gox_lrt, and gueh 1esa%ve
is also required for third-party practice and intervention. 'L'he
court in a special proceeding is thus given the degree of control
over parties necessary to preserve the summary nature of thg,
proceeding, but it is still able to utilize the party devices of title 23
to prevent an undesirable multiplicity of suits. Requiring a court
order in every instance is not unduly burdensome; even if none
were required for this purpose, it would almost always be necessary
to secure an order extending the time of the hearing or giving the
additional party time to plead. ) )

Tt is possible that there will be no adverse party in a special pro-
ceeding. See, 6.9., N.Y. Civ. Prac. Act art. 82 (proceeding for dis-
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position of real property of infant or incompetent). See Special
Proceedings at p. 657 infra. For this reason the term ‘‘any
adverse party’’ rather than ‘‘the adverse party’’ is used in the
proposed rule. See also proposed rules 27.2(b) and 27.3.

27.2. Notice of petition; service; order to show cause.

(a) Notice of petition. 4 notice of petition shall specify the
tvme and place of the hearing on the petition and the supporting
affidavits, if any, accompanying the petition.

Notes

A notice of petition accomplishes the purposes of both a summons
and a notice of motion. As in the case of a summons, the speecial
proceeding is commenced and jurisdiction is aequired over the
respondent by service of the notice of petition. See proposed section
3.4. Asin the case of a notice of motion, a notice of petition must fix
the return date and he acecompanied by any supporting affidavits.
See proposed rule 33.5(a). There is no demand for relief in the
notice of petition, however, because the demand is made in the
petition—the equivalent of the complaint in an action—which is
to be served with the notice.

(b) Time for service of motice of petition and answer. A
notice of pétitz’on, together with the petition and affidavits speci-
fied in the notice, shall be served on any adverse party at least
eight days before the time af, which the petition is noticed to
e heard. Am answer and supporting affidavits, if any, shall be
served ot least one day before such time. An answer shall be
served at least five days before such time if g notice of petition
served at least ten days before such time so demands; where-
upon any reply shall be served at least two days before such

time.
Notes

This subdivision is based on the provisions controlling motions.
See proposed rule 83.5(b) ; N.Y. Civ. Prac. Act §117; N.Y. R. Civ.
P. 60, 64. Since the primary function of a special proceeding is
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summary disposition, most statutes governing special proceedings
provide for short notice. In this respect, a special proceeding is
analogous to a motion. Although there is considerable variation,
the time periods of the motion provisions are those most frequently
employed. See, e.g., N.Y. Civ. Prac. Act §§1289, 1461, 1463, 1469-b.

Considerable flexibility will be achieved through the ecourt’s dis-
cretionary power to adjourn the hearing, to allow added time to
plead and to require additional proof. The court may also vary the
time of service by use of an order to show cause. See proposed rule
27.2(d).

Affidavits with attached exhibits may be submitted with the peti-
tion or answer to facilitate a summary determination on the plead-
ings and papers in a manner similar to that on a motion for summary
judgment. See proposed rules 31.2(a) and 27.7(b).

(c) Manner of service. A notice of petition shall be served
in the same manner as a SWMMOns in an gction.

Notes

This subdivision is derived from rule 21 of the rules of civil
practice. Similar provisions are contained in many of the statutes
governing particular special proceedings. See, e.9., N.Y. Civ. Prae.
Act §§1289, 1309, 1421, 1469-d. Such service is required in order
to obtain original jurisdiction.

The restriction of rule 21 to the provision for ‘‘personal’’ service
of a summons has been eliminated. If personal service cannot be
effected, there is no reason why service by mail or by publication
should not be allowed, as in an action. See proposed rules 25.4 and
25.5. The court may make additional provisions as to the manner
of service in an order to show cause as long as the mode of service
gives sufficient notice to meet the demands of due process. See
proposed rule 27.2(d).

(d) Order to show cause. The court may grant an order to

show cause to be served, in lieu of a notice of petition, at a time
and m a manner specified therem.

Notes

This subdivision is based upon proposed rule 33.5(e), which
applies to motions. See N.Y. R. Civ. P. 60. Service of an order to
show cause is equivalent to service of a notice of petition for the
purposes of the jurisdictional requirements of proposed section 3.4.
‘An order to show cause permits the court to make provisions for
special problems that may arise as to time, service and parties,
and at the same time grant such provisional relief as may be

necessary. Both the affidavits upon which the order to show cause

was granted and the petition should be served with the order to
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show eause, in order to insure notice to the defendant not only of
the claims against him but of the reason Ffor proceeding by order
to show cauge.

27.3. Pleadings.

There shall be a petition, which shall comply with the rules
for a complaint in an action, and an answer where there is an
adverse party. There may be such other pleadings as are
authorized in an action. Where there is no adverse party the
petition shall be accompanied by an affidavit stating the result
of any prior application for similar relief.

Notes

Under the proposed rule, title 26 governs pleadings in a special
proceeding as well as in an action. The provisions as to a complaint
will apply to a petition. Under present law, pleading provisions
are not generally applicable to special proceedings, although plead-
ings analogous to those in an action are frequently prescribed in
particularly special proceedings. See Special Proceedings at pp.
665, 669 wmfra. _

Failure of parties to comply with minimum pleading requirements
has made formulation of issues difficult and caused unnecessary
problems in some cases. See, e.g., Matter of Meyer, 7 AD. 24
60, 180 N.Y.8. 2d 918 (Ist Dep’t 1958). Although a statute could
vary the nature of pleadings in a particular special proceeding or
abolish them altogether, the general requirements for pleadings
in a special proeeeding are similar to those for an action, since bhoth
fulfill the purpose of framing issues and of notifying the opponent
of the nature of claims and defenses.

Affidavits containing evidentiary matter would be served with
the pleadings in a special proceeding. Thus, should no trial be
nhecessary,-the case could be summarily determined, as on a motion
for summary judgment in an action.

To insure that the summary nature of special proceedings is not
interfered with by the joinder of claims and the interposition of
counterclaims or cross-claims, the court is given broad severance
powers. See proposed rule 27.4.

The third sentence of the proposed rule is based upon a similar
provision as to ex parte motions in proposed rule 33.8. See N.Y. R.
Civ. P. 61. An ex parte application under present law is sometimes
designated a special proceeding by statute, but the general definition
of a special proceeding in present law does not include them, as
does proposed article 1. There would, of course, be no responsive
pleading where there was no adverse party.

Trrie 27. SPECIAL PROCEEDINGS 159

27.4. Severance. A
The court may at any time order a severance of a particular

claim, counterclaim or cross-claim, or as to o particular party,
and order that, as to such claim or party, the special proceeding

continue as an action or as o separate special proceeding.

Notes

Provisions as to joinder of claims, counterclaims aqd cross—clalms,
under present law applicable generally only to an action, are appélc-
able under proposed section 1.2(b) to special proceedn_:lgs. ee
also Special Proceedings at pp. 661, 664 infra. It is essential, there-
fore, that the court have broad powers of severance Whgre the
joinaer or interposition of such elaims would interfere with the
summary nature of the special proceeding. The provisions of pro-

. posed rules 23.2 (c¢) and 24.3 as to severanece and separate trials pro-

ride appropriate power. See also proposed rule 27.1 and notes.
blﬁeN.%)Cil\)r. Pracl.) Act §885, 96, 258, 262, 448, 474, 475, 702. This
rule gives the court the additional power to sever as to a claim or
party and require the severed portion to pljoceed as an action or as .z;
separate special proceeding. This power is especially important i
two claims are governed by different statutes. Cf. proposed sec-

tion 1.2(ec).

27.5. Motions. -

Motions in a special proceeding, made before the time al
which the petition is noticed to be heard, shall be noticed to

be heard at that time.

Notes

This rule shortens the time for notice of pre-hearing motions,
S0 l‘;llll;i ihey may be heard at the hearing on the petition. (a?her-
wise, the general motion practice rules apply to special procee 1ngsl.
Certain specific motions, however, are not adapted for use 11f1 specia
proceedings. There is no need, for example, for a motion for sum{:
mary judgment, since, under proposed rule 27.7(b), the court mus
make a summary determination upon the plgadmgs and papers
where it is possible to do so. This is the equivalent of a motion
for summary judgment in an action,

27.6, Disclosure.
Disclosure shall be obtained only by leave of court.



160 TENTATIVE DRAFT

Notes

This rule is contrary to present law. See N.Y. Civ. Prac. Act
§308; N.Y. R. Civ. P. 121; but see Special Proceedings at p. 665
mfra. It is also contrary to the provisions covering actions in the
proposed rules, which allow all disclosure to be obtained on notice.
Proposed rule 34.2(b).

The requirement of an order for disclogure is designed to preserve

the summary nature of a special proceeding. To allow disclosure

on notice before the hearing, even with the five-day notice provided
for in present rule 121, would almost certainly extend the eight-
day notice of petition period. Since a hearing always involves the
possibility of a summary determination, the policy of proposed rule
31.4(e), staying disclosure upon service of a notice of motion for
summary judgment, applies here. In the event that the court orders
a trial, it eould include a provision for disclosure in its order.

27.7. Hearing.
(a) Furnishing of papers; filing. Upon the hearing, each

party shall furnish to the court all papers served by him. The

petitioner shall furnish all other papers mot already in the

possession of the court necessary to the consideration of the
questions involved. Where such pape}s are in the possession
of an adverse party, they shall be produced by such party at
the hearing on notice.. The court may require the submission
of additional proof. All papers furnished to the court shall be

filed.
Notes

This subdivision is based upon proposed rule 33.5(d) as to
motions. Cf. N.Y. R. Civ. P. 65. The hearing in a special proceed-
ing closely resembles the hearing on a motion and the reasons for
the provisions of the motion rule apply here. The rule will facilitate
the submission to the court upon the hearing of all relevant docu.
mentary evidence necessary for a summary determination. It is
contemplated that where additional proof is required, the court
may adjourn the hearing or allow the submission of such proof after
the hearing. Cf. proposed rule 31.2(c).

The final sentence expresses the present practice in special pro-
ceedings and on motions. N.Y. Civ. Prac. Act §101; N.Y. R. Civ.
P, 71; see proposed rule 83.11(a).
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(b) Summary determination. The court shall make a sum-
mary determination upon the pleadings, papers and admissions
to the extent that no triable issues of fact are raised. Th.e court
may make any orders permitted on a moﬁon for summary judg-

ment under subdivisions (d) and (e) of rule 31.2.

Notes

This subdivision requires the equivalent of a summary judgmgnt
in every case. Since there is no necessity of a motion for such r«.ehef_,
the provision of proposed rule 31.2, except as specifically retained,
would be inapplicable to special proceedings. ) .

The last sentence of this subdivision, by allowmg_ partial deter-
mination, affords an opportunity for the summary Qmposmon of as
great a portion of the case as possible. If a trial is necessary, an
ordering limiting issues for trial in the nature of a pre:trlql order is
permitted. Such order should be based upon an examination of the
papers and a conference similar to a pre-trial conference. See pro-

posed title 35.

27.8. Trial.
If triable issues of fact are raised they shall be tried forth-

with and the court shall make a final determination thereon.
If *i.ssues are triable of right by jury, the court shall give the
parties an opportunity to demand a jury trial of such issues.
Failure to make such demand within the time limited by the
court, or, if no such time 1s limited, before trial begins, shall
be deemed a waiver of the right to trial by jury.

Notes

In the event of partial summary determinat.ion under pr:oposed
rule 27.7(b), the issues remaining would be tried under this rule.
The court could make an order in the nature of a pre-trial ordpr
which would specify the issues to be tried, define th'e seope of trial
and remove from the case facts which are not in d%spute or which
are incontrovertible. Unlike proposed rule 33.9 which requires the
court to specify the issues to he tried, propoged rule 27.7(b) is
permissive,
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Thus limited, the trial should proceed forthwith, 4.e., at the
earliest possible date. It is contemplated that special proceedings
would be given preference on trial calendars, depending upon their
nature. The provisions of this rule for demand of a jury, based
upon the langnage of proposed rule 33.9 as to the trial of an issue

of fact raised on a motion, are applicable only where there is a

right to trial by jury. See, e.g., notes to proposed rule 111.4(e).
27.9. Judgment.

The court shall direct that o final judgment be entered deter-
maning the rights of the parties to the special proceeding.

Notes

Under this rule the final determination in a special proceeding
is made in the form of a judgment rather than a final order. A
judgment in a special proceeding is, for all purposes, the same as a
Judgment in an action. The provisions of the proposed law and
rules as to the form, entry, filing, docketing, satisfaction, interest,
lien effect and enforcement of a judgment are therefore applicable.
See proposed articles 12 and 13 and proposed titles 50, 60, and 61.
The disposition of motions, however, may be by order, if the court
considers it necessary.

Provisions previously drafted will be conformed to this changed
terminology. It is intended that, until existing statutes are con-
formed in terminology, a ‘‘final order’’ required in a special pro-
ceeding should be treated as if it were a judgment.

The function of a final order and a judgment under present law
are identical. Both finally determine a judicial proceeding, fix the
rights of the parties, and either grant or deny the relief applied
for. In several respects, however, they are treated differently
under present law. See Special Proceedings at pp. 661, 666-67, 670
infra; The Enforceability of Judgments and Orders by Contempt
and Ezeculion at pp. 717-725 infra. No justification has been
found for such difference in treatment. The difference is essen-
tially a formal one. The important elements of docketing and
enforcement are equally available in special proceedings and
actions, although different procedures and modes of enforcement

may be required for final orders in special proceedings. See ibid ;.

introduction to proposed title 60. There is no reason why two
court directions having identical functions and essentially enforce-
able in the same manner, should be treated differently because one
is made in an action and another in a special proceeding. See pre-
liminary note to proposed section 16.3. The reason for distinguish-
ing a special proceeding from an action is simply to provide for a
summary mode of procedure in certain cases. The form and effect
of the final determination bears no relationship to the summary
nature of the proceeding. S

Tiree 31. ACCELERATED JUDGMENT 163

TITLE 31. ACCELERATED JUDGMENT
INTRODUCTION

Title 31, which was published in the First Preliminary Report,
was designed to consolidate most of the methods of proceeding :co
judgment in an action without a trial. See N.Y. Temp. Comm’n
on the Courts Rep. III 81-113, Leg. Doec. 6(b) (1957). Proposed
rule 31.13, to be added to that title, clearly provides such a method.
Where faets are not in dispute, it offers an efficient and economical
way to resolve controversies.

ADDITION TO TABLE OF RULES IN TITLE 31

31.13. Action on submitted facts.
(a) Commencement.
(b) Subsequent proceedings.

ADDITION TO RULES—TITLE 31.
ACCELERATED JUDGMENT
31.13. Action on submitted facts.

(a) Commencement. An action, except one for an annulment,
_'divorce or separation, may be commenced by filing with the
clerk of a court a submission of the controversy, acknowledged
by all parties i the form required to entitle a deed to be
recorded. The submission shall consist of a case, containing a
statement of the facts upon which the controversy depends, and
o statement that the controversy is real and that the submission
s made in good faith for the purpose of determining the rights
of the parties. If made to the supreme court, the submissi'on
shall specify the particular county clerk with whom the papers

are to be filed.
Notes

This subdivision is derived from section 546 and 547 of the civil
practice act, with some simplification of the language of the present
provisions. This procedure should be distinguished from that pre-
seribed in proposed rule 26.15 (see N.Y. Civ. Prae. §21§-a ; N:Y_. R.
P. 118), under which an action may be commenced and issue joined
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without pleadings, by filing an agreed statement of the claims and
defenses between the parties. Under the latter rule, the pleading
stage of the action alone is omitted; the questions of fact and of
law still remain to be tried. Under the instant rule, on the other
hand, the parties must agree as to the facts upon which the con-
troversy depends and, apart from the possibility of drawing infer-
ences of fact from the facts stated under subdivision (b) (4), nothing
remains for the court but the determination of any issues of law
presented by the agreed facts.

The proposed subdivision is not limited to ‘‘parties of full age,”’
as is section 546. Thus, actions by or against infants may be pre-
sented for judgment on submitted facts. Cf. proposed rule 91.1.
There is no reason to make the procedure unavailable in these cases,
for the court can insure the protection of the infant’s interests. On
its face, section 546 would seem to be applicable to all types of
controversies, but courts have indicated that it does not apply to
matrimonial cases. See, e.g., Fraioli v. Praioli, 1 A.D.2d 967, 150
N.Y.8.2d 665 (2d Dep’t 1956). This exception has been explicitly
stated in the proposed subdivision.

This subdivision makes two other changes in existing law. First,
the affidavit presently required has been eliminated and replaced
by the statement specified in the next to last sentence of the subdi-
vision. Cf. proposed rule 26.15. Second, the submission, if pre-
sented to the Supreme Court, is required to specify the particular
county where the papers are to be filed. Under section 547, if the
submission does not designate the county clerk with whom the papers
are to be filed they may be filed with any such clerk.

(b) Subsequent proceedings. Subsequent proceedings shall

be had according to the civil practice law and rules except that

. an order of arrest or attachment or o preliminary injunc-
tion shall not be granted; ‘

2. the controversy shall be determined on the case alone;

3. if the submission is made to the supreme court it shall be
heard and determined by the appellate division but the parties
may stipulate that it shall be heard and determined by special
term or, that it be referred, with his consent, to a specified judge
or referee;

4. on such a submission the court, judge or referee may find

facts by inference from the facts stipulated; and
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5. if the statement of facts in the case is not sufficient to
enable the court to render judgment the submaissiom shall be
dismissed or the court shall allow the filing of an additional

statement.
. Notes

This subdivision is taken from section 548 and the last sentence
of section 547 of the civil practice act. The portion of section 548
relating to the judgment-roll has been placed in proposed rule 50.7,
relating to judgment-rolls generally; but the requirement that the
copy of the judgment must be certified has been dropped.

Subparagraph 3 contains a new provision permitting parties to
stipulate to have the case determined by a judge, a referee or a
special term rather than the Appellate Division. This additional
flexibility gives some of the advantages of arbitration and may make
the procedure more desirable from a litigant’s point of view.

The second sentence and part of the last sentence of present
section 548, relating to costs, have been omitted. The matter of
costs is stated in the second sentence of section 548 to be ‘‘always
in the diseretion of the ecourt.”” The limitation in that sentence that
costs ‘‘cannot be taxed for any proceeding before notice of trial’’
is unnecessary, since no such proceedings are contemplated by this
procedure. Deletion of the prohibition of costs on dismissal, con-
tained in the last sentence of section 548, permits such costs to be
left to the diseretion of the court.

Subparagraph 4 is new. It is designed to overcome the rule that
the eourts, upon a submission of a controversy, may not draw any
inferences from the facts stated except those that follow as a
matter of law. See, e.g., Lafrinz v. Whitney, 233 N.Y. 107, 134
N.E. 852 (1922) ; People v. Hewson, 224 N.Y. 136, 120 N.B. 115
(1918) ; Gorman’s Restaurant v. 0’Connell, 275 App. Div. 166,
88 N.Y.S8.2d 230 (1st Dep’t), aff’d, 299 N.Y. 733, 87 N.E.2d 454
(1949). This rule is rigorously applied, and excludes the power to
find any additional fact ‘‘even if the submitted facts logically and
reasonably admit of further important inferences which a trier of
the fact might very well draw.”” Cohen v. Manufacturers Safe
Deposit Co., 297 N.Y. 266, 269, 78 N.E.2d 604, 606 (1948). In the
Cohen case, for example, the court refused to determine the right
to possession of some currency that the plaintiff found in a booth
within the defendant’s safe deposit vault, although the defendant’s
control over the vault was clearly indicated by the facts submitted.
See id. at 272-74, 78 N.E.2d at 608-09 (dissenting opinion of
Thacher, J. ) ; ¢f. Capasso v. Square Sanitarium, Inc., 285 App. Div.
1131, 140 N.Y.S.2d 781 (Ist Dep’t 1955); Graham v. East 88th
Street Corp., 282 App. Div. 7564, 122 N.Y.8.2d 634 (1lst Dep'’t
1953). This is undoubtedly a major factor hampering the useful-
ness of the action on submitted facts today.



166 TENTATIVE DRrAFT

TITLE 33. MOTIONS AND ORDERS

INTRODUCTION

This title applies to motions and orders generally ; its rules would
be superseded by any specific rules that apply to particular motions
or orders,

Motions and orders are treated separately in the present civil
practice act and rules (N.Y. Civ. Prac. Act §§113-119, 127-132;
N.Y. R. Civ. P. 60-67, 70-75) and motions alone were covered in
the Second Preliminary Report of the advisory committee. N.Y.
Temp. Comm’n on the Courts Rep. I1 180-190, Leg. Doe. 13 (1958).
It-has since been decided that both should be treated together, as
they were in the Field and Throop Codes.

Every motion is an application for an order and every order
(except the ‘‘final order’’ in a special proceeding) is the determina-
tion of a motion, The two must ordinarily correspond in such
matters ag venue, what judges may act and whether in court or at
chambers. Cf. The Distinction Between Action by a Court and by
aJudge in New York at pp. 587-88 infra (hereinafter referred to as
Court-Judge Study). Yet the present civil practice act and rules
(N.Y. Civ, Prac. Act §3113-119, 127-132; N.Y. R. Civ. P. 60-67,
70-75) treat these matters partly in the motion provisions and

partly in the order provisions. Compare N.Y. Civ. Prac. Act §§115,

116, with id. §§128, 129; compare id. §130, with N.Y.R. Civ. P. 63.
In the corresponding proposed rules—=33.2 through 33.4—reference
is-made only to the motions and it is understood that the resulting
order is covered too.

. None of the provisions in proposed title 33 in the Second Prelimi-
nary Report require change except rule 33.2. That rule and the notes
to it have now been incorporated into rule 33.3(a) of this draft. The
remaining rules are simply renumbered as indicated in the appro-
priateplaces in this draft; they have not been reprinted here.

The major change made by the proposed rules in this draft is the
abolition of the present distinction between motions made to a court
and those made to a judge out of court or at chambers, and of the
corresponding distinction between court and judge orders. The
reasons for the change and its consequences are discussed in detail
in- the Court-Judge Study. Proposed rule 33.2 allows motions to
be made to and orders to be made by either a court or judge. It
is left open, however, to local court rules to regulate the times and
places of making motions according to local needs; and a judge is not
required to hear motions when not sitting as a eourt if he determines
that the applicant will not be prejudiced thereby. The proposed
rules also require that orders made by a court and by a judge be
the same in form (proposed rule 33.10) and that all orders be
entered. Proposed rule 33.11.  Under present law only court orders
are entered.

. The- confusing - provisions governing the reciprocal powers of
Supreme Court justices and County Court judges to make orders
in cases pending in each other’s courts (N.Y. Civ. Prac. Act §§77,
180) have been omitted in favor of an approach which permits a
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county judge to make any order in a Supreme Court action where
a Supreme Court justice is not available in the county, with eertain
specified exceptions; a Supreme Court justice is given equally
broad powers in County Court actions. Proposed rules 33.3(e),
33.4(b). ’ _

The proposed rules cover all motions and orders in an action or
special proceeding but they do not cover the ‘‘final order,’’ analogous
to a judgment, which terminates all special proceedings. General
rules governing special proceedings are contained in proposed title
27. See especially proposed rule 27.9, denominating the present
“final order’’ a ‘‘judgment.”’

A problem that relates both to this title and to special proceedings
concerns the abolition of the distinction between court and judge
action. Many special proceedings differ little from motions and
many are authorized to be heard by a judge out of court. Yet
others, such as an article 78 (proposed. title 111) proceeding, may
resemble more closely an action with issues, pleading, trial, ete.,
and be unsuited to out of ecourt disposition. See People ex rel. Lower
v. Donovan, 135 N.Y. 76, 81 N.E. 1009 (1892) ; see also Special
Proceedings at p. 668 infra. ‘

TABLE OF RULES IN TITLE 33

33.1. Application for order; when motion made.
33.2. Motion to court or judge.
33.3. 'Where motion made, in supreme court action or proceeding.
(a) Generally.
(b) Ex parte motions.
(¢) Motions that may be made to a county judge.
33.4. Where motion made, in county court action or proceeding.
(a) Ex parte motions.
(b) Motions that may be made to a supreme court justice.
33.5. Motion papers; service; time,
(a) Notice of motion.
(b) Time for service of notice and affidavits.
(e¢) Parties to be served.
(d) Furnishing papers to the court.
(e) Order to show cause.
38.6. Relief demanded by other than moving party.
33.7. Default.
33.8. Prior motions.
33.9. Trial of issue raised on motion.
33.10, Form of order.
(a) Generally
(b) Appellate court.
33.11. Entry and filing of order; service.
(a) Entry and filing.
(b) Service.
33.12. Vacating order.
33.18. Docketing order as judgment.
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RULES—TITLE 33. MOTIONS AND ORDERS

33.2 [This rule appears as proposed rule 33.1 at pages 180-81
: of the Second Preliminary Report.]

33.2. Motion to court or judge.

Motions may be made to and orders made by the court or a
Jjudge thereof. The word ‘“court,”’ as used in any proviston of
the civil pracice law or rules of civil practice authorizing a
motion or order, shall be deemed to refer to the court or a judge
thereof. A judge may refuse to hear a motion made to him
out of court and require it fo be made in court if 1t appears that
the applicant will not be prejudiced. A statute, a rule of civil
practice or a rule of court may require motions to be made in,
and orders made by, the court or a particular part thereof.

Notes

This rule abolishes the distinction between a court and a judge
in the area of motions and orders. See, generally, Court-Judge
Study at pp. 577-648 infra, outlining the development of the distine-
tion and its consequences, the present breakdown between court
and judge authority in the civil practice act and rules, and the
various changes and proposals for change that have been made in
this state.

The distinction is presently embedded throughout the civil prae-
tice act and rules. Section 115 of the act states, in effect, that all
motions and applications in an action or proceeding must be made
to a court, except (1) a motion for an additional extension of time
to plead, on two days’ notice, may be made to a judge; or (2) any
motion or application may be made to a judge out of court where
the defendants have defaunlted in appearing or where they consent
to having it made out of court, or where it is otherwise authorized
by law. The phrase ‘‘where it is otherwise authorized by law”’
is by far the most important exception, for such specific authoriza-
tion appears throughout the civil practice act and rules in the form
of provisions authorizing motions to, or orders by, ‘‘a judge’’
(sometimes referred to as judge ‘‘at chambers’’ or ‘“‘out of court’’)
or ‘‘a court or a judge thereof.”” See Court-Judge Study at pp.
587598, 615-648 ufra. Section 116 makes an exception for the first
judicial distriet, allowing a motion which elsewhere must be made
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in court to be made to a judge out of court, except for a new trial
on the merits,

Section 128, added in 1911, and section 129, added as new when
the civil practice act was adopted, purport to abolish this distinction.
However, the phrasing of section 129, and the fact that section 115
and the specific ‘“court or judge’’ references throughout the act
and rules were not repealed, leave it unclear whether the court-
judge provisions do not still prescribe the proper procedure,
precatory though it may be. See Court-Judge Study at pp. 598—
604 infra; 2 Bender, New York Practice 24, 52 (Warren ed. 1954) ;
Carmody, New York Practice 69 (7th ed., Forkosch 1956) ; Helfgoti
v. Tannen, 208 Misc. 835, 141 N.Y.8.2d 307 (Sup. Ct. 1955). The
proposed rule is designed to make it clear that any motion may be
made to, and the order made by, the court or a judge thereof, with
the exceptions stated. The word ‘‘motion’ in this rule covers all
applications in an action or proceedings even though some, such as
an application for an order to show cause, are not called ‘‘motions”’
in common usage. In the interest of simplicity, the word ‘‘court’’
alone will be used in the proposed act and rules where a motion or
order is authorized, but by virtue of the instant rule, this will be
taken to mean a court or judge. The drafts contained in prior
printed reports will be conformed to this provision. See, for
example, the word ‘‘only’’ in proposed rule 34.2(c) on page 122 of
the First Preliminary Report. <

This approach has been consistently advocated by procedural
reformers in this state beginning with the authors of the Field
Code, who were ‘‘unable to perceive any good reason, against
allowing special motions to be heard before a judge at any time,
when not otherwise employed.”’ TFirst Report of the Commis-
sioners on Practice and Pleadings 252 (1848) ; see also Report of
the Commissioners on Practice and Pleadings 36 (§57) (1850);
1 Report of the Board of Statutory Comsolidation on the Simpli-
fication of the Civil Practice of New York 19, 39 (1915); Court-
Judge Study at pp. 604607 infra.

It was decided not to use language such as ‘‘the courts shall
always be open for the transaction of business,”” which appears in
section 14 of the civil practice aect proposed by the Board of
Statutory Consolidation. See also Fed. R. Civ. P. 77(a); N.J. R.
Civ. P. 1:28-4; Court-Judge Study at pp. 605-607 ¢nfra. Sinece the
actual sittings of court in this state vary widely the Board’s rule
went on to define a ‘‘stated term of eourt’’ as ‘‘the period desig-
nated for the term and during which the court is actually sitting.”’
Tt is diffieult to see what such a provision would add to the pro-
posed rule.

In allowing motions to be made either to a court or judge, the
proposed rule replaces sections 115, 116, 128 and 129 of the civil
practice act.

The next to last sentence of the proposed rule is new. It takes the
place of the last sentence of civil practice act section 65, which pre-
sently requires a Supreme Court justice ‘‘at all reasonable times,
when not engaged in holding court’’ to ‘“transact such judicial busi-
ness as may be done out of court.’”” Since under the proposed rule all
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motions may be handled out of court, it seems desirable to give
Judges greater discretion to refuse to hear such motions.

= The last sentence will permit rules in specific areas—such as in
the” First Department—requiring motions to be made at special
parts. Where judges are assigned to special motion parts which are

always in session there is no need to burden other j i i
iy er judges with motion

33.3. Where motion made, in supreme court action or
proceeding.

(a¢) Generally. A motion in an action or proceeding in the
supreme court shall be made in the couhty where the action or
proceeding is triable. If mo justice is available within that
county, the motion may be made in another county within the
judicial district where the action or proceeding is triable or in
a county adjoining the county where it is triable.

Notes

) This provision replaces proposed rule 33.2 of title 33 as it appeare
in the Second Preliminary Report (hereinafter referred t(? I;s th(:
ﬁrst_propgsal). It differs from the first proposal in three respects.
First, since under this draft motions may be made to a court or
a judge, the requirement that they be made at a motion term
presently contained in subdivision 4 of rule 63, is omitted This
requirement is left to local rules. ’ ‘
Second, motions in a county other than the one where the case is
triable are allowed only if no justice is available in that county.
Application to a justice out of court in the same county is to be
preferred to application to a term in another county. This addi-
tional limitation will not apply, however, if the motion may not
be made to a judge because it is within one of the exceptions to
_proposed rule 33.2—i.c., if statute, rule of civil practice or rule of
court requires it to be made to a court or a part thereof. If a judge
exercises his diseretion under proposed rule 33.2 to refuse to hear
the motion out of court, he would not be ‘“available’’ within the
meaning «_)f this subdivision. However, under proposed rule 33.6
if the motion is ex parte, the refusal would have to be specified in the
subsequent application. Thus, if a judge refuses to grant an order
out of court on the ground that the application should be made to
_t_he:c_ql.;rt at a regular term, the moving party may be inhibited from
shoppmg around for a more amenable judge.
Third, this subdivision applies to all motions, whether on notice
or’ex parte, The first proposal was limited to motions on notice
Jike present rule 63 of the rules of civil practice from whieh it was
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derived. Ez parte motions, the notes stated, could be made any-
where in the state. This provision is retained as to ex parte motions
by subdivision (b) but only if no justice is available in a county
specified in this subdivision. See notes to subdivision (b). Since
this subdivision applies to all motions it refers to a motion being
““made’’ rather than ‘‘noticed to be heard’’ as the first proposal
did. Motions on notice are made where they are noticed to be heard ;
ex parte motions are made where the motion papers and proposed
order are submitted. :

In other respects this subdivision is derived from rule 63 of the
rules of civil practice and differs from it in the same way as the
first proposal. Except for its special provisions for the first and
eighth districts, present rule 63 permits a moving party to choose
among all the counties in the judicial district of, and all the counties
adjoining, the county where the action is triable. ~The rule thus
permits motions to be made during any period when a motion term
is appointed to be held in any of the alternative counties. _

Subdivision 2 of present rule 63 contains two exceptions for the
first district and one for the eighth district. By virtue of the first
district exceptions, motions in actions triable in the first district
may not be made outside the district and motions in aetions triable
outside the district may not be made within it. Because the pro-
posed subdivision requires resort to a justice in the county where the
action ig triable, and since there are continuous motion terms in
the counties of the first district as well as in the counties adjoining
it, the first district exceptions become unnecessary.

The eighth district exception applies to motions in aetions triable
in that district. It prohibits the making of such a motion outside
the district and thereby affects only motions in actions triable in
the four counties of the eighth distriet that border the seventh
district—the counties of Orleans, Genesee, Wyoming and Allegany.
The exception is workable because Erie county has continuous
motion terms and there is therefore a county always available within
the district. Yet, in other districts, despite the availability of a
county within the district, the present rule permits motions to be
made in adjoining counties outside the district. There thus seems
no good reason for retaining the eighth district exception, especially
since, under present law, motions in actions triable in the seventh
district border counties may be brought in the above-named eighth
Jistrict counties. Under the proposed subdivision, the exception has
been omitted and, if no motion term or justice is available in the
county where the action is triable, the severith-eighth district border
may be crossed in either direction.

Subdivision 3 of present rule 63, excepting motions which must be
made in the county of residence of the person affected where
“‘specially preseribed by law,’’ has been omitted as unnecessary.
Throughout the proposed rules, specific rules govern more general
ones. ‘ - S
Subdivisions 4 and 5 of rule 63 deal with terms for the hearing of
motions. They have been omitted since the:design of the proposed

riiles is o leave the regulation of such matters to local court riiles.
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It is not intended that the present practice of appointing special
terms for the hearing of particular kinds of motions be altered.
The portion of subdivision 4 of present rule 63 permitting motions
““necessary for the disposition’’ of an action to be made at the trial
term where the action is on the calendar is unnecessary, since the
trial judge has power to hear such a motion swithout explieit
statement,

The word ‘‘triable’’ in regard to a pending aetion refers to the

place where venue actually has heen laid, not where it might have '

been laid. Bangs v. Selden, 13 How. Pr. 163, 374 (N.Y. Sup. Ct.
1856). Where an action has already been tried, it refers to the
place where the action was tried. Specht v. Specht, 202 App. Div.
848, 194 N.Y. Supp. 981 (2d Dep’t 1922). Where the action has not
yet been commenced, the motion may be brought at any place where
venue is proper.

It should be noted that a motion may be referred to a judge
familiar with the case under proposed rules 33.6 and 31.4.

No change is intended in the rule of case law which presently
bermits the parties to stipulate to making a motion in any judieial
district in the state. See Rice v. Ehele, 65 Barh. 185, 46 How. Pr.

153 (Sup. Ct., Gen. T. 1873), rev’d on other grounds, 55 N.Y. 518
(1874).

(b) Ex parte motions. If no justice is available in a county
specified in subdivision (@), o motion in an action or proceed-
ing in the supreme court that may be made without notice may

be made in any county in the state.

Notes

This provision is based on a part of section 180(2) of the eivil
practice act. Although section 130(2) refers to orders made out
of court and without notice, the cases seem to ignore the ‘‘out of
court’’ language and state as a general rule that ex parte motions
may be made anywhere in the state. See Rhodes v. Wheeler, 48
App. Div. 410, 63 N.Y. Supp. 184 (3d Dep’t 1900) ; Farquhar v,
Wise. Cond. Milk Co., 30 Mise. 270, 62 N.Y. Supp. 805 (Sup. Ct.),
modified, 53 App. Div. 641, 66 N.Y. Supp. 1130 (2d Dep’t 1900).

There is no need to impose venue limitations for such motions, The
convenience of attorneys is not involved, since there is no need for
the opposing party’s attorney to appear and contest the motion.
If the judge to whom the application is made feels foo unfamiliar
with the case to decide it, he can deny it on this ground. The possi-
bility of judge-shopping does exist but the proposed provision
minimizes it by dispensing with venue limitations only when no
justice speeified in subdivision (a) is available.

The proposed provision allows the motion to be made either to

the Supreme Court or, by virtue of proposed rule 33.2, to a Supreme
Court justice out of court.
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(c) Motions that may be made to o county judge. If no
justice of the supreme court is available in the county where
the action or proceeding is triable, any motion in an action or
proceeding in the supreme court may be made to a county judge
of the county where the action or proceeding s triable, except
@ motion in a matrimonial action, @ motion under title 45, or
a motion for an order that would dispose of the action or pro-
ceeding, z'-ﬁ whole or in part, in any manner other than by
settlement under rule 91.7. The county judge may refer a
motion made under this subdivision to a swpreme court justice
when no prejudice to the parties will result. The appellate
division may by rule exclude particular motions from the
operation of this subdivision within @ department, district or
county. This subdivision does not apply in any county within

the city of New York.
Notes

ivisi tions 77 and 130 of the
This subdivision replaces so much of sec : .
eivil ;;ractice act as allows countgf judges éo gtakelgri(ie::s%ni naet.g)lﬁz
i ing in the Supreme Court. :
and proceedings pending in t ¢ T e e eoumty
ions to a ‘‘judge,’’ rather than a “‘court,”” be cour
?fléléztiﬁ?(;er this Jpro%ision in effect acts lelxs g Supremg Cu()r];rt 13311;%&?3,
- . . 0 0 .
king orders in a case pending in the Supreme
?ty 11;1 an((l)tgintended to imply that.the county judge must aet at
chambers ; he may act at any time, in court or out of court. 1 the
Presen‘é sections 77 and 130(2) are extremely obsgurghan the
decisions considering them have only obscured them further.
Court-Judge Study at pp. 583-84, 608-614 wfra. . te all
Section 77 seems to give a county ;utd%e W‘t;ﬂ;;nwi{ush cfg’élqﬁ};liﬁ
't justice at chambers, _ -
the powers of a Supreme qut Jus ¥ thout aua it
i i ty judge to make a
cation. This would authorize the county ) o b
th actions and special procee
that may be made out of court in bo b ad special proceed:
i ding in the Supreme Court, whether made r Wi
31)%;?026; ngl as to hear special proceedings that may 1_)e 11111st11',ute((13
before a Supreme Court justice out of eourt. The peculiar languag
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of the section, referring to the ‘‘power conferred by law in general
language upon an officer authorized to perform the duties of a justice
of the supreme court at chambers or out of court,”’ stems from the
Throop Code. As the provision first appeared in section 403 of the
Field Code, it stated simply :

In an action in the supreme court, a county judge, in addition
to the powers conferred upon him by this act, may exercise,
within his ecounty, the powers of a judge of the supreme court
at chambers, according to the existing practice, except as
otherwise provided in this act coe

The authors of the Throop Code made the provision apply also
to a *‘judge of a superior city court, within his city’’ and utilized
the ‘““power conferred . . . upon an officer’”’ formulation
N.Y. Code Civ. Proc. §241, note (Throop ed. 1880). It is unlikely
comments to the section, to preserve not only section 408 hut “‘vari-
ous other enactments, granting in general language, the powers of
a justice of the supreme court at chambers, to several officers, includ.-
ing recorders of cities, ete., as well as those . . . named,”’
N.Y. Code Civ. Proec. §241, note Throop ed. 1880). It is unlikely
that this change was meant to affect the power of eounty judges to
handle echambers business of Supreme Court justices. Thus, under
the Throop Code formulation, the Court of Appeals held that the
county judge had no power to determine the custody of infants
after the law was changed to require that such an application be
made to the Supreme Court in court rather than to a justice at
Chambers; and it stated that- ‘¢ [t]he powers of a county judge
alter with alteration of the powers of the justice of the Supreme
Court at chambers, for the powers of that officer at chambers form
the standard by which to measure those of the county judge in that
respect.’’ People ex rel. Parr v, Parr, 121 N.Y. 679, 680, 24 N.E.
481 (1880) ; see also People ez rel. Williams v. Corey, 46 Hun 408
(N.Y. Gen. T. 8d Dep’t 1887 ) ; Lowman v. Billington, 65 Mise. 111,
118, 119 N.Y. Supp. 825, 831 (Sup. Ct. 1909). Nevertheless, at
least one decision has treated the present language, introduced by
the Throop Code, as granting less power to county judges than
the Field Code provision did. Gates v. Gates, 171 N.Y. Supp. 1036
(Sup. Ct. 1918) (per Rodenbeck, J.).

In another case Judge Rodenbeck declared that ‘‘[t]here is no
provision of the Code of Civil Procedure which confers upon a
county judge . . . the power exercised by a Supreme Court
justice at chambers in all cases,’”’ a statement that seems to fly in
the face of section 77. Matter of Parkman, 108 Mise. 316, 317, 177
N.Y. Supp. 589, 590 (Sup. Ct. 1919) (invalidating garnishee
exeeution issued by county judge). :

While section 130(2) also authorizes county judges to handle
chambers business of the Supreme Court, it applies only to orders
in actions that may be made out of court and without notice. Since
not all orders that may be made at chambers may be made withont
notice (see, e.g., N.Y. Civ. Prac. Act §§129, 588, 882; N.Y. R. Civ.
P. 249), section 130(2) appears to grant narrower powers than
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section 77. 'The cases have not satisfactorily dealt with the dual
:;;Légzltlgé ’Z)f tkllé::é ;:(fteibons and their for.erunner‘s. Some.have eplpha—
sized the ex parte requirement o'f7 seet'i(in 139(%}2;55513352 t‘? 11%10122?
the broader language of section 77. Thus, in M i P e
swego B. R., 12 Abb. Pr. (N.8.) 276, 43 1(I‘OW. r. 14
%%lgza g%pq ot.‘g, off’d, 43 How. Pr. 481 (N.Y. Gen. 1. ith DZ%Z
1872), it was held thgt a counéy Jl;dg(i ] ggullo?ltn(laiﬁdaﬁlote relciuire
inj i rder in a Supreme Court acti 1
g?eu(lilgg?lré;ﬁgseto show cguse before him why it should 11(;1.; be cgzl(;
tinued, since this would bejA te)%uizze}lesn;c ’é(é 5a (Héztlﬁ, 5111181?01)0?'30071-
Parmenter v. Roth, 9 . (N.S. . . ;
2521‘ v. Davis, 12 Abb. (N.S.) 270 (Sup. Ct. 1§72). BugcfihBabacoc‘ic
v. Clark, 23 Hun 391 (N.Y. Gen. T. 4th Dep,_t 1881) ; Hathaway V.
Warren, 44 How. Pr. 161 (N.Y. Sup. Ct. 1872). e ol in
Another line of cases holds that these §ect170,ns, being geng o
scope, are controlled by the special provisions ‘governmg par 1.cud 5
motio’ns and stating that they shall be made to ‘‘the court or a ’Iguﬁh
thereof.’”” Larkin v. Steele, 25 Hun 254, 256 (N.Y. Gen. . 4ih
Dep’t 1881). Such language, these cases reason, evidences an l‘ud -
tion that only the court in which the action is p(?l‘ldll’lgt ora j dge
of that court should handle the motion. But the cour %1]; at J%logw
thereof’’ formulation is used in almost all the provisions ¢ a 'a't v
action out of court, except those that rqfer to a judge alone; i i
the usual statutory formula for indicating that a mOth;ll' mairhe
heard out of court. If seetions 77 and 1_30(2) mean ._auiyt ing, 1 n?:
must apply to such provisions, and 1f. the ‘‘specia 7pr?gls1§ae—
reasoning of these cases were uniformly applied it \a Oufh'prea,-
tically render these sections nugatory. Nevertheless, u}l .erS lsreme
soning, the courts have invalidated county judge order ; in ! ’;lleY
Court cases requiring security for costs (Gates v. G&ei\,j AN .
Supp. 1036 (Sup. Ct. 1918) ; Longstreet v. Sawyer, X Klpq?e.
608 (Sup. Ct. 1891)), directing entry of a gefault Judgn:ll%% b () ::nd
v. Snyder, 133 Misc. 128, 231 N.Y. Supp. 275 (Sur%. Ct. oz ) and
even granting an order to show cause returnable before tt elgl(l)pMisc
Court (Larkin v. Steele, supra; contra: Gokey v. Moa 61,1 ders:
213, 74 N.Y.S.2d 32 (Sup. Ct(.} 1947).),ta}1thou%h0§1(1;0%fr: ese or
y by a Supreme Court justice ou _ . )
ma'l}‘rhlgeprlr‘x:s%gt Zectiong, then, are virtually worthless a}f guides ;53
the power of county judges in Supreme Court cases. The cfltop’(c)s ¢
provision rejects the eriteria of these sections en‘glrel,y an Sms eae
allows county judges to handle any kind of motion in a .lupre;r(l) ;
Court action, with only the specified exceptions. A s1mﬁ .eu]'3 prd
posal, without these exceptions, was advanced in 1915 loyf tS 1? : (’)ca
of Statutory Consolidation. See 1 Report of the Board of afu 1\?1‘\73;
Consolidation on the Simplification of the Civil Practice of Ne
r 1915). ) ,
Yo’i‘i{l,e rel:)ll(:n?l?tt(ee see)s 10 reason to circumsqri_bg the c(.)m'lt3:i Jud%eks
power more narrowly, The proposed sub‘d1v1s.10n is limited, _unt{ e
present sections 77 and 130(2), to the situation Whe}"e.nohJus 1fe
of the Supreme Court is available in the county. This is t 9 only
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time there is auy need for the county judge to act. In {hose upstate
counties with no resident Supreme Court Justice, it would contribute
greatly to the convenience of counsel.

The proposed subdivision conditions its broad grant of power by
authorizing the Appellate Division to exclude any or all kinds of
motions within a department, district or county, and thereby adapt
the provision to local conditions, attitudes and needs. These vary
widely throughout the state—from counties, at one extreme, where

there are continuous motion terms of the Supreme Court and no

need for the county judge to act, to those at the other extreme, with
no resident Supreme Court justice, where the county judge’s author-
ity assumes great importance.

Further, the county judge is allowed to refer the motion to a
Supreme Court justice, to cover situations where he is not sufficiently
familiar with the case to decide the motion or feels that it involves
a matter best left to the court in which the case is triable, there
being no urgency requiring immediate decision.

The proposed subdivision removes the necessity for the present
specific references to a county judge in provisions governing certain
kinds of motions. See, e.g., N.Y. Civ. Prac. Act §151 (justification
of sureties); id. §202 (appointment of guardian ad litem); 4d.
§684 (garnishment). Such references in some present provisions,
such as those governing service by publication (id. §230; see pro-
posed rule 25.5(a)) and the provisional remedies of arrest and
attachment (N.Y. Civ. Prac. Act §817; cf. (id. §882) are super-
fluous even under present law, since such orders may be made out
of court and without notice. The proposed rules will refer to a
county judge in provisions governing particular applications only
where it is intended that he be authorized and required to act
regardless of the presence of a Supreme Court justice within the
county, as in habeas corpus proceedings. See N.Y. Civ. Prac. Act
§1232; proposed section 7.2(b).

Excepted from the proposed provision are motions in marital
actions, because of the special policy considerations applicable to
such actions; motions under proposed title 45, which relate to the
trial and should be made to the trial judge ; and dispositive motions,
such as a motion to dismiss or for summary judgment under pro-
posed rules 31.1 and 31.2. See, also, e.g., proposed rule 23.10 (dis-
missal of third-party complaint); proposed rule 23.20 (dismissal
for failure to substitute) ; proposed rule 34.25 (dismissal for fail-
ure to disclose). The exception for dispositive motions, however,
is made inapplicable to a motion for settlement of a claim by or
against an infant or incompetent under proposed rule 91.7. In
such cases there may be a special need for speedy action, and, since
the present provision refers to a court or judge (N.Y. R. Civ. P. 204,
cf. N.Y. Civ. Prac. Act §1320), it seems that a county judge would
have this power under present law by virtue of section 77.

It is not intended that the county judge’s power to order such a
settlement in a Supreme Court case be limited to one within the
jurisdietional limits of the county court. It is not eclear whether his
power would be so limited under present rule 294, although section
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13 ivi i : y i h an express limita-
1323 of the civil practice act does p1 escrl_be sue ; ! r
t-i‘f)is\shere the apglication for settlement ’Il‘i madi bytspeelago;s):3 gciflc‘lie
ing i dent of any pending case. e notes to proposed 1

;)Iig7l(1;%e§:t%e that this %imtation has been carried over implieity 1nt<i
that rule. In order to provide a consistent rule whether approva
of the settlement is sought by special proceeding or by mot1(;>c111_ in a
pending case, proposed rule 91.7(a) should be amended by adding a

"sentence, after the second sentence, to read:

] justi i ilable within a county
If no justice of the supreme court is aval

WhereJan action on the claim eould have been brought, such a
special proceeding may be brought in a county court _ew{gn
though the amount of the settlement may exceed the jurisdie-

tional limits of the county court.

i hat rule should be changed by deleting the last sen-
tfelxlligl (;tlig tg)ntdican:ing tglat prejfent‘i1 law }}Caz been altered in this
: i cross-reference to these notes. .
les:ll‘)}?gti)zvvégll' Zranted county judges unﬁler the propocged _pré)xpsgim
is limited to the county in which the action or proc.eed%ng is .}5'12_1 e(zl,
as under present section 77. The ad;htmnal authorization c%n an}che
in seection 130(2), to the county judge of the county w sggabl
applicant’s attorney resides, is not necessary. It vi'as t% thaz,l
designed originally to serv;a the conve1(111et1}11ce eOfiscfil'iﬁze r:,‘aaso;rfor n
ide an expeditious hearing, and ther e re
tglggx?vllr(lioedern cg)nditions of transportation. 'I"he hml’]comgl ph,I;aisg
“‘and the particular judge is not specially designated by law o
seetion 130(2) is omitted as unnecessary, sinee a prov1s}110n speci gfd
ing a particular judge would in any event §upercede t 1\? 1I;rogos
rule. See People v. Windholz, 68 App. Div. 552, 74 N.Y. Supp.
't 1902).

24(130(1;111iktlie]g exgi’thin N)ew York city are excepted from the prolpo_s%.c}
provision because their County Courts do not possess general civi

jurisdietion.

33.4. Where motion made, in county court action or
proceeding.

(a) Ex parte motions. If a county judge of the county 1s
not available, a motion in an aclion or proceeding in a county
court that may be made without notice may be made in the
county court of any county in the state.

(b) Motions that may be made to a supreme court justice.
If @ county judge of the county is not available, o motion in an

action or proceeding in a county court may be made to a supreme
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court justice in the county, or if mome is there available, in
another counly within the judicial district, except a motion
.under litle 45 or a motion for an order that would dispose of
the action or proceeding, in whole or in part, in any manner
other than by settlement under rule 91.7. The supreme court
Justice may refer a motion made under this subdivision to a
Judge of the county court where the action or proceedmg. 18
triable when no prejudice to the parties will result. The appel-
late division may by rule exclude partz'cular motions from the
operation of this subdivision within ¢ department or district.

Notes

Since the County Court’s jurisdiction extends only to the county
in which it is situated, unlike the statewide jurisdiction of the
Supreme Court, there is no need for a general venue provision
analogous to proposed rule 83.3(a). A motion in an action or pro-
ceeding in a particular County Court ordinarily must be made to
that court or to the county judge.

The two subdivisions of this rule—analogous to proposed rules
33.3(b) and 33.3(c) governing Supreme Court cases—are designed
to provide alternative places for making motions when a county
judge of the county is not available.

This rule replaces subdivision 1 of section 130. It differs from
the present subdivision in that it applies only when the motion ean-
not be made to the proper County Court or judge (see notes to pro-
posed rules 33.3(b) and 33.3(c)), in the types of orders covered
and in that the sphere of authority granted a Supreme Court justice
under subdivision (b) is limited to the judicial district in which the
County Court case is triable. The latter limitation was suggested
by the Board of Statutory Consolidation. 1 Report of the Board
of Statutory Consolidation on the Simplification of the Civil Prac-
tice of New York, rule 39 (1915).

The criteria defining the kinds of orders eovered by section
130(1) are as vague as those governing section 130(2). See Court-
Judge Study at pp. 610-13 infra; notes to proposed rule 33.3(ce).
It is unclear from the language of the provision whether the order
must be one that may be made out of court and without notice, or
whether it is sufficient that it may be made out of court. The cases
have construed it narrowly, paying little attention to its language.
See Curry v. Earll, 209 App. Div. 205, 207, 208 N.Y. Supp. 750,
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752 (4th Dep’t 1924) ; Edwards v. Shreve, 83 App. Div. 165, 82
N.Y. Supp. 514 (2d Dep’t 1903) ; cf. In re National Bank of Oxford,
16 N.Y.S.2d 429, 430 (County Ct. 1939). Thus, in Cu?"ry v. Equl,
holding that a Supreme Court justice could not consolidate actions
pending in a Justice Court and a County Court, th'e court statgd
that seetion 130(1) did not apply to ‘‘matters affecting substantial
rights of the parties or interfering with the Jurisdietion :cmd a_uthor-
ity of the County Court.”” Since consolidation is a discretionary
matter, the court reasoned, ‘‘the exercise of discretion should in
any event be left to the court in which the action will be tried.
Curry v. Earll, supra at 207, 203 N.Y. Supp. at 752.

As in proposed rules 33.3(b) and 33.3(e), the criteria of the
present provision have not been used. Instead, subdivision (a),
analogous to proposed rule 33.3(Db), allows ez parte motions to be
made to the county court of any county. Subdivision (b) has been
drawn to correspond with proposed rule 33.3(e). No reason is
perceived for otherwise limiting a Supreme Court justice’s power
to make orders in County Court cases. Cf. 1 Report of t}le} Board
of Statutory Consolidation on the Simplification of the Civil Prae-
tice of New York, rule 39 (1915).

33.5. [This rule appears as proposed rule 33.3 at pages 184-87
of the Second Preliminary Report, except .t]}at the
following sentences should be added to subdivision (e)
at page 186:

Papers required to be served before the expiration of the
time limited for a party to appear in the action shall be
served upon him in the manner provided for service of o
sunimons or in such manner as the court may direct.

The following should be added to the notes to subdivision (e) :

The second sentence of this subdivision is based upon the
second sentence of present section 975, which pernqits the court
to dispense with notice of a motion for the appointment of a
receiver where service of a summons was made by publication.
It has been made generally applicable to all motions; it accords
with present general practice in the absence of statute.]

33.6. [This rule appears as proposed rule 33.4 at pages 187-88
- of the Second Preliminary Report.]

33.7. [This rule appears as proposed rule 33.5 at page 188
of the Second Preliminary Report.]

33.8. [This rule appears as proposed rule 33.6 at pages 188-89
of the Second Preliminary Report.] :

33.9. [This rule appears as proposed rule 33.7 at page 190
of the Second Preliminary Report.]
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33.10. Form of order.

(a) Generally. An order determining a motion shall be in
writing and shall be the same in form whether made by a court

or a judge. An order determining o motion made upon sup-

porting papers shall be signed by the judge who made it, state

the court of which he is a judge and the place and date of the
signature, recite the papers used on the motion, and give the
determination or direction in such detail as the Judge deems

proper.
Notes

This provigiqn is derived from section 127 of the civil practice act
and rule of civil practice 70, Section 127 defines all orders, includ-
ing the final o?der in a special proceeding, but the latter is covered
in proposed title 27 dealing with special proceedings—where the
ﬁna} order has been converted into a judgment. Neither the present
section nor this subdivision covers oral motions made to the court
during a trial. Such motions “‘are not strictly applications for
.orders, and are determined by oral rulings of the trial court entered
upon the stenographic record of the case.’’ Carmody, New York
Practlce 41 n. 3 (7th ed. Forkosch 1956). Furthermore, an entry
in the clerk’s minutes, without any subsequent preparation or
signing of a formal order, has sometimes been held to be a sufficient
compliance with section 127 and its forerunners. See Gerity v.
Seege'r: & Guernsey Co., 163 N.Y. 119, 57 N.E. 290 (1900) (order
referring case to referee to hear and determine) ; Howard v. Robin-
son, 186 App. Div. 530, 174 N.Y. Supp. 330 (2d Dep’t 1919) (order
granting new trial upon the judge’s minutes); Loper v. Wading
River Realty Co., 143 App. Div. 167, 127 N.Y. Supp. 1000 (2d
Dep’t 1911) (order striking case from trial calendar) ; Gersman v.
Levy, 58 Mise. 174, 108 N.Y. Supp. 1107 (Sup. Ct.,, App. T. 1908)
(order staying execution).

To conform with the general approach in this title of abolishing
the distinction between court and judge orders and its consequences
the proposed subdivision requires that all orders be the same in
form. See Court-Judge Study at pp. 583, 607-608 tnfra. Thus, the
judge who makes the order or presides at the term where it is made
is to sign his name and state the court of which he is a judge, includ-
ing t.he county if he is a Supreme Court justice. The present dis-
tinctions in the use of the words “‘enter’’ and “filing’’ are unneces-
iagrirl’smee all orders will be entered and filed under proposed rule
oaQ, .
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The second sentence. of this subdivision is based on the first para-
graph of present rule 70. It applies only to motions made with
supporting papers. See Howard v. Robinson, 86 App. Div. 530,
533, 174 N.Y. Supp. 330, 331 (2d Dep’t 1919). The present rule
derives from amendments made to section 767 of the Throop Code
in 1911 and 1912 (N.Y. Laws 1911, c. 368; N.Y. Laws 1912, c. 66),
designed to authorize the short form of order commonly in use today.
See 1 Carmody-Wait, Cyclopedia of New York Practice 695 (1952).
Tt authorizes a long form order indirectly by stating that ¢‘nothing
herein contained shall prevent the court from making an order
either originally or on an application for resettlement in more
extended form.”” The proposed subdivision authorizes either a short
or long form order by the phrase ‘‘in such detail as the judge deems
proper.”’ Rule 70 expressly authorizes the practice of endorsing or
appending a short form order to the motion papers; this is omitted
as unnecessary by the proposed subdivision. Omitted also is the
sentence allowing either the judge’s usual signature or initials;
there is no reason why the judge’s signature should not appear
on all orders. See Court-Judge Study at pp. 583, 607-608 infra.

Although rule 70 is entitled ‘‘Form and resettlement of order,”’
the only reference to resettlement is in the phrase quoted above
authorizing an order in more extended form. No reference to
resettlement is made in the proposed subdivision; none is required
for it is an inherent power of the court. See Robertson v. Hay, 12
Mise. 7, 33 N.Y. Supp. 31 (N.Y. Com. Pleas 1895).

(b) Appellate court. An order of an appellate court shall
be signed by the presiding judge or, in his absence or disability,
by an associaie judge except that, upon written authorization
by the presiding judge, it may be signed by the clerk of the
court or, in his absence or disability, by a deputy clerk.

Notes

This provision is based on the second paragraph of rule 70 of the
rules of eivil practice.

The second paragraph of rule 70 was added in 1935 on recom-
mendation of the Judicial Council to cover a special problem of the
Appellate Division. See 2 N.Y. Jud. Council Rep. 16 (1936}, It
is made applicable to all appellate courts to include both the Court
of Appeals and the appellate terms of the Supreme Court.

33.11. Eniry and filing of order; service.
(a) Entry and filing. An order determining a motion shall

be entered and filed by the clerk -of the ¢ourt where the action
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or proceeding is triable, and all papers used on the motion and

. any opinion or memorandum in writing shall be filed with that
clerk unless the order dispenses with such filing. When statute
or rule of civil practice requires such filing and entry in a
county other than that in which the order was made, the party
prevailing on the motion shall file the order and the papers used
on the motion with the proper clerk within three days after
recewing them. If a party fails to file any papers required
to be filed under this subdivision, the order may be vacated
as irregular, with costs.

Notes

The first two sentences of this provision are derived from rules
71,72 and 78 of the rules of civil practice. All orders, whether made
by court or judge, are required to be entered and filed with the
supporting papers. Present rule 71 does not explicitly require
the entry of orders but only states that the papers must be filed
when an order is entered. However, the rule in practice is that
court orders must be entered while judge orders generally need
not be. There is no reason for such a distinction. See Court-J udge
Study at pp. 582, 607-608 infra. Section 101 of the civil practice act
presently seems to require the entry and filing of all orders made
in a special proceeding, and does not distinguish between court
and judge orders or intermediate and final orders.

The clerk who should file the order is the clerk of the court
where the action or special proceeding is triable. See N.Y. Civ.
Prac. Act §7; N.Y. R. Civ. P. 15; proposed rule 32.2. The second
sentence of rule 71, forbidding entry unless the motion papers are
filed and the order signed, is omitted as unnecessary, since such
defects permit the order to be vacated under the last sentence of
the proposed provision. This sentence replaces the similar phrase
in both rules 71 and 72. :

Rules 72 and 73 have been considerably shortened in their trans-
position to the proposed subdivision but no change in substance
is intended. The provision in the second sentence of rule 72 that an
opinion is part of the record on which the order was made is unneces-
sary, since it is covered by proposed rule 80.16, governing the con-
tents of a record on appeal. Entry and filing in a different county
will be required when a motion is made under proposed rules 33.3
or 33.4 in a county other than the one where the case is triable.
See N.Y. Civ. Prac. Act §130; N.Y. R. Civ. P. 63.
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(b) Service. Service of an order may be made by serving a
é&py of the order certified to be a true copy by the clerk or

an allorney. Not
otes

The present rules say nothing as to the service of prders generally ;
the matter is regulated by practice provisions relating to the service
of particular kinds of orders and by case law. Seel Carmody-Wait,
Cyclopedia of New York Practice 707-09 (1952). If the order is
a court order under present law, it will have been f}led, a'nq. a copy
must be served; if it is a judge order, the original is ex}:ublted:_ and
a copy delivered. Since under the proposed rules all orders Wlll‘be
entered, a copy is authorized to be served in all cases. Certification
by an attorney is allowed to cover those cases vyhere an order. s
obtained from the judge out of court, and it is desirable that service
be made before it can be entered by the clerk. 'In such a case the
serviee must of necessity be made without a notice of entry. Sub-
sequent service of a notice of entry_would be necessary to start the
time to appeal running.  If the losing party desires to appegl and
the order has not been entered, he can have it entered himself.
See N.Y. Civ. Prac. Act §§612, 624, 632; proposed rule 80.3.

33.12. Vacating order.

A motion to vacate or modify an order shall be made on
notica to the judge who signed it except that

1. @ motion to vacate or modify an order which was made

upon ¢ default may be made on notice to any judge of the court;

and

2. a motion to vacate or modify an order which was made
without notice may be made without notice to the judge who

signed it, or on notice to any other judge of the court.

Notes

Matters such as resettlement, amendment, vacation and modifi-
cation of orders are presently governed by case law (see 1 Carmody-
Wait, Cyclopedia of New York Practice 717-726 (1952)) except
for the provisions of sections 131 and 132 of the civil practice act.

Section 132, authorizing the Appellate Division, an appeliate
term, or a justice thereof to vacate ex parfe Supreme Court orders,
originally appeared in section 1348 of the Throop Code, together
with the forerunner of present section 66, which allows the Appellate
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Division to grant ez parfe orders vefused by the Supr ourt
Since these sections relate to the power of the Appeﬁaién%i(\lr(i)suiéi{
and appellate terms, they will be treated in titles 131 and 132 of
Part XIII of the proposed rules, dealing with courts and clerks
of Scour’c.
ection 131 applies only to orders made out of ¢ i
notice, since the‘word ‘‘such’’ refers to orders (s)gle‘zi?ilgg V;V;t};?llgt
ghwsmp 2 of section 130. These provisions appeared consecutively
n section 772 of the Throop Code. The purpose of section 131 is
apparently to allqw a greater latitude in making motions to vacate
cx parte orvders, since such orders eannot be appealed and vacatur
is the ouly remedy. The notice requirement applies only if the
motion to vacate is made to the court, in which case a judge other
thi]lil the one who made the order may hear the motion. .
The substance of seetion 131 is retained by subparagraph. 2 of

the proposed rule. For the sake of completeness, the prgposed rule
states the general case Jaw doctrine that all motions to vacate or
modify must be heard by the judge who made the order or presided
at the term where it was made. See, ¢.g., Platt v. New York & Sea
Biecwh Ry., 170 N.Y. 451, 63 N.E. 532 (1902); 1 Carmody-Wait
Cyclopedia of New York Practice 719 (1952). “By a long-conj
tinued course of practice, recognized and enforced by the courts
1t is settled as a rule of law that one judge should not vacate an order
made by a court held by another judge except in cases expressly
provided for . . . . Willard v. Willard, 194 App. Div. 123
125, 185 N.Y. Supp. 569, 571 (2d Dep’t 1920). This doctrine is
sometimes overlooked in exceptional cases, such as ‘“[w]here new
elements, like fraud or collusion, are shown and it is not possible
to send the matter to the judge who made the original order.’’
Ibid. The proposed rule is not intended to inhibit the courts in such
exceptional cases. -
_Subparagraph 1 of the proposed rule expressly covers the excep-
‘a;)n éor‘ orders Iéladelu%on a aiefault which is presently made by

e decisions. ee armody-Wait i
Do oo y , Cyclopedia of New York

Another exception relates to orders made without jurisdiction, but
these are not‘covered by the proposed rule; such orders mav’ not
only be set aside by any judge but may be attacked collateraily or
disregarded entirely, since they are void. See 1bid.; see also Kamp
v. Kamp, 59 N.Y. 212 (1874).

The proviso in section 131, that an order granting a provisional
remeg’ly may be vacated only in the mode specially preseribed by
law, is unnecessary. Throughout the proposed act and rules such
specific provisions govern general ones. See, e.g., proposed rule 73.4.

33.13. Docketing order as judgment.
The clerk shall docket an order directing the payment of

money, including motion costs, or affecting the title to real

property, as a judgment, at the request of any party.
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Notes -

This provision is derived from rule 74 of the rules of civil prac-
tice, with a number of alterations.

The first sentence of rule 74 in terms allows docketing of any
order directing the payment of money, other than motion costs.
The second sentence provides that an order affecting the title to
real property, ‘‘if founded on petition, where no complaint is filed”’
—i.e., in a special proceeding—may be enrolled and docketed as a
judgment and indexed with notices of pendency of action. Both
sentences require a court direction for such docketing or indexing.

General Rule of Practice 27, from which rule 74 was derived,
allowed the enrollment and docketing of orders and judgments
directing the payment of money or affecting the title to property,
but was limited in both respects to those *‘ founded on petition, where
no complaint is filed’’; it also differed from the present rule in
containing no provision for indexing with notices of pendency and
in requiring only a request of a party rather than a court order.

The proposed rule has been drafted to conform with the general
plan of the proposed rules for enforcement of orders and judgments.
Orders directing the payment of money, including motion costs,
are enforceable in the same way as money judgments under pro-
posed rule 60.1. Consequently, the proposed rule provides that
all such orders may be docketed as judgments. While it is unlikely -
that the docketing procedure will often be utilized or necessary
to enforce payment of motion costs, it is best to have the procedure
available to discourage recalcitrancy in this respect. The present
final order in a special proceeding is termed a judgment in pro-
posed rule 27.9, and consequently any such determination directing
the payment of money will be docketable and enforceable in the
same manner as other judgments.

The alternative of indexing orders affecting title to real property
with notices of pendency has been dropped. Docketing is a much
more efficient method of apprising interested persons of a change
in the title to real property than a notice of pendency. Such a
notice only indicates that the title is subject to litigation and, under
rvecently enacted section 121-a of the civil practice act, is only
effective for three years unless extended upon motion. See 2 N.Y.
Jud. Conference Rep. 114-16 (1957). Yet, under present law,
there is no provision for docketing a judgment affecting real prop-
erty and a notice of pendency .apparently must serve the notice
funetion even after a judgment has determined the status of the
property. The second sentence of rule 74 probably originated
because a notice of pendency is not available in a special proceed-
ing, where no complaint is filed, unless specifically authorized.

The proposed rules instead allow the docketing of all judgments
and orders affecting the title to real property. Proposed rule
50.8(a) does this for judgments, which, because of proposed rule
979 also includes the present final order in a special proceeding,
and the instant rule makes the same provision for orders. '

The requirement of a court order for docketing under present
rule 74 seems nseless. The practice in New York county, for example,
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is to insert such a direction automatically in orders directing the
payment of money. The proposed rule allows docketing at the
option of the parties. :

. The present provision for enrollment—i.e., making and filing a
Judgment-roll—is unnecessary, since under proposed rule 33.11(a)
all'p.apers used on the motion and any opinion or memorandum in
writing must in any event be filed with the order.
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TITLE 36. CALENDAR PRACTICE;
TRIAL PREFERENCES

INTRODUCTION

The proposed rules adopt, with only minor language changes,
the present provisions in the civil practice act and rules regulating
calendar practice and preferences. The only significant change is
the use of precatory language calling for calendar practice which
is uniform and integrated as far as practicable in the city of New
York. Calendar practice is not regulated by state-wide act or rules
but is left to the Appellate Division in each Department and to
local courts. See also proposed rule 35.1(d) (pre-trial conferences).
This is the practice in the Federal system and in almost all states.

Three states have state-wide calendar rules. Cal. R. Civ. P. 5~
14; Mich. R. Civ. P. 35; N.J. R. Civ. P. 4:41-4—4:41-5. See also
Judicial Council Draft, South Carolina Rules of Civil Procedure
72 (1958). But cf. Note, Rules for Calendar Making, VIII Bar
Notes, North Carolina Bar Association 24 (1957). The three state-
wide rules are set forth-at pp. 697-708 infra with the proposed
calendar rule of South Carolina. California’s rules in effect prior to
the amendments effective January 1, 1957 are set forth together
with the amended rules. See Holbrook, A Survey of Metropolitan
Trial Courts, Lios Angeles Area 218 (1956) (description of pre-1957
mechanies). The effect of the 1957 changes was to emphasize the
pre-trial conference as a basic device for controlling calendars. By
its proposed pre-trial rules the advisory committee has provided a
similar instrument for New York, See-proposed title 35. It should
be noted that even in a state like New Jersey with centralized calen-
dar control there is a great deal of local control over the mechanies
of calendars. See Report of the New Jersey Supreme Court’s Com-
mittee on Pretrial and Calendar Control 13 (mimeographed, March
13, 1957), 80 N.J.L.J. 258 (1957).

In our state, with its wide variety of calendars, it would be diffi-
cult, if not impossible, to provide a uniform state-wide calendar
practice. In some counties the Supreme Court has many judges
sitting simultaneously; in others there are only a few trial terms
a year. Some counties have no reported delay in trials while others
indicate a calendar delay of years. In some counties practically
all trials are by jury but in others there are a substantial percentage
of jury waivers and equity cases. Most litigation arises out of
negligence, but in one county (New York) aproximately a third of
the matters arise out of commercial disputes. In some counties
there appears to be no problem of providing sufficient trial lawyers
with cases ready to be tried, while in at least one county there are
complaints that the part of the bar available to try negligence
cases is too small and is kept oceupied in other counties, so that
at times cases can not be provided for the available trial parts. See
Interim Report of the Queens County Bar Association on Congested
Calendars in the Supreme Court, Tenth Judicial District (January
18, 1954). Finally, details of calendar practice are often affected
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by the availability of a judge or judges with an interest, tempera-
ment and capacity to control calendars,

The Appellate Division in the various Departments has in recent
years taken a healthy interest in devising new ways of meeting
calendar problems. See, e.g., Chandler, McConnell and Tolman,
Administering the Courts—Federal, State and Local, 42 J. Am.
Jud. Soc’y 13, 17-19 (1958) ; Note, Efforts to Alleviate Calendar
Congestion in the New York Supreme Court: Preference Rules and
Calendar Classification, 54 Colum. L. Rev. 110 (1954) ; see also
Burger, The Courts on Trial: A Call for Action against Delay, 44
A.B.A.J. 738, 798-99 (1958) (pointing out the need for the Judicial
Councils of the Federal circuits to assume their full responsibility
to reduce delay). In affirming the constitutionality of Rule V of
the New York County Supreme Court Trial Term Rules, which
places cases which the court believes should have been brought in a
lower court in a calendar status making it virtually impossible to
obtain a trial in the Supreme Court, the Appellate Division reas-
serted its continuing interest in ecalendars by declaring in Plachte v.
The Bancroft, Inec., 3 A.D.2d 437, 438, 161 N.Y.S.2d 892, 893-94
(1st Dep’t 1957):

It is ancient and undisputed law that courts have an inherent
power over the control of their calendars, and the disposition
of business before them, including the order in which disposi-
tion will be made of that business (Landis v. North American
Co., 299 U.8., 248, 254; accord, American Life Ins. Co. v.
Stewart, 300 U.S., 203, 215; Morse v. Press Pub. Co., 71 App.
Div., 351, 357). Moreover, this power exists independently
of statute (Riglander v. Star Company, 98 App. Div., 101,
aff’d 181 N.Y., 531; Clark v. Eighth Ave. RR., 114 Misec., 707 ;
Reinertsen v. Erie RR., 66 Misc., 229; Smith v. Keepers, 66
How. Pr., 474; 88 C. J. 8. Trial, see. 33).

Indeed, a statute which would impose a mandate upon the
eourt in the otherwise discretionary handling of time of trial
is unconstitutional (Riglander v. Star Co., supra; accord,
Woerner v, Star Co., 107 App. Div., 248 ; People v. McClellan,
56 Misc.,, 123).

In its discussion of the problem of calendar delay, the court noted
its duty to control calendars when it stated:

But the existence of the power is not the only aspect revealed
by the decisional and statutory history. There also appear
constantly changing method and experimentation to resolve
a stubborn chronic problem of trial delay. More and more the
granting and denial of preferences in individual cases or assign-
ment of cases to preferred or classified calendars were associated
with efforts at solution. Thus arose, and later disappeared, the
short cause calendar. Then arose the commercial calendar, and
more recently the non-jury calendars. The problem not being
solved, new and further methods and experimentation were
indicated.
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(iven the power and the existence of the problem, the duty
is mandated on the courts. . . . [Id. at 440, 161 N.Y.8.2d at

895-96.]

Although new calendar procedures such as those provided by the
readiness rule are controversial, there appears to be a release of
judicial energy merely from the experimenting with new methods.
See Karlen, Psychological Attitudes and Calendar Delay, 140
N.Y.L.J. no. 118, p. 4, eol. 1 (1958) ; cf. Botem,'Our Courts Face
the Future, 13 The Record 117, 120 (1958) ; Botein, Announcement
on Reduction in Delay, 139 N.Y.L.J. no. 110, p. 1, col. 3 (1958) ;
Peck, Report on Reduction in the Backlog of Cases, 137 N.Y.L.J. no.
79, p. 1, col. 8 (1957). Placing responsibility for calendar control
on the state-wide level might well smother some of this enthusiasm
of the bench to meet calendar problems. _

The committee is aware of the dissatisfaction of the public because
of delay in the trial of cases. It is common knowledge that members
of the trial bar are disturbed by what appears to be an undue burden
on their time in placing an excessive number of cases on the day
calendar in some counties, although it is clear that many of the cases
can not possibly be reached; by requirements for their personal
appearance in court when stipulations and use of the telephone and
mail by court clerks might suffice; by their 1nab11}ty to tell clients
and witnesses when they will actually be needed in eourt; and by
the high cost of paperwork and the possibility of delaying tactics
arising out of the readiness rules. See Breitel and Corbin, Courts
and Bar May Stand or Fall, 13 N.Y. County Lawyers A.B. Bull. 6,
11-12 (1955) ; Recommended Uniform Calendar System for the
City Court of the City of New York, 19 N.Y, Jud. Counecil Rep.
165, 174, 175-77, 180 (1953) (containing a deseription of calendar
practice in all the courts in New York city). Moreover, the com-
mittee is aware that trial parts are not always kept fully occupied.
See id. at 178. Nevertheless, at this stage in the development of
calendar control, it believes that state-wide rules would be prema-
ture and that they might have a permanent adverse effect by inhibit-
ing the exercise of local initiative and interest by bench and bar
acting jointly to meet their responsibility to reduce calendar con-
gestion, For a description of calendar studies in progress, see the
Bulletin of the American Bar Foundation, Project on Congestion
in the Courts, entitled ‘‘Court Congestion.”” Cf., e.g., Evans,
Calendar Congestion—A New Approach, 26 N.Y.S.B. Bull. 36_8
(1953) (recommending rotating calen@ar); 19 NY Jud. Couneil
Rep. 179 (1953) (recommending a modified rotating calendar ?based
on the practice in Bronx City Court) ; Cleveland Bar As§o_elatpn,
Report of Committee on Court Congestion and Delay in Litigation
23 (1958) (recommending adoption of New York certificate of
readiness rule) ; Kaufman, Calendar Decongestion in the South{zrn
District of New York, 40 J. Am. Jud. Soc’y 70 (1956) (suggesting
adoption of repeated pre-trial screenings by a judge and a readiness
rule). i

uSlipplying the basic tool for meeting court congestion—the avail-
ability of a sufficient body of judicial manpower operating in a
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modernized court system—is not within the terms of reference of
the advisory committee. Cf. N.Y. Temp. Comm’n on %he:a e(llltb)tﬁrﬁ
Rep. IV 21 ef seq., Leg. Doc. 6(c) (1957); New York State Bar
Association, Report of Committee on Calendar Congestion in the
Supreme Court in New York City and in the Metropolitan Area
adopted by the Committee on Negligence Litigation (1954) ; Vanderj
bilt, Clearing O"ongested Calendars, 22 D.C.B.A.J. 618, 624-26
(1955). Its revisions of the practice have, however, been ’designed
to reduce as far as practicable unnecessary demands on the time of
bench and bar so that a greater proportion of our judicial man-
power will bfe available to try cases, so that only those cases which
should be tried are tried, and so that the trials are as speedy as
Just results will permit. Cf., e.g., Brennan, The Congested Calen-
dars in Our Courts—The Problem Can Be Solved, 38 Chicago B
Record 103 (1956) ; Brownell, Bringing Justice Up-To-Date, 13’i
N.Y.L.J. no. 72, p. 4, col. 3 (1957); Vanderbilt, supra at 618;
Report of Executive Committee of the Attorney-General’s Con-
ference on Court Congestion, 40 J. Am. Jud. Soc’y 108 (1957).

TABLE OF RULES IN TITLE 36

36.1. Control of calendars by appellate division; wunif
within the city of New York. ; unitorm rules

36.2. Note of issue.

(a) Placing case upon calendar.
(b) New parties.
36.3. Trial preferences.
(a) Preferred cases.
(b) Obtaining preference.

'RULES—TITLE 36. CALENDAR PRACTICE;
TRIAL PREFERENCES

36.1 Control of.calendars by appellate division; uniform
rules within the city of New York.

The appcllate division in each department shall adopt rules
regulating the hearing of causes, the filing of notes of issue, the
preparation and publication of calendars and the calendar
practice for the supreme court in such department. The appel-
late division in the first and second departments shall consult
with each other before adopting such rules so that, insofar

as practicable, calendar rules within the city of New York
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shall be uniform and the trial parts in each county within that
city supplied with cases ready for trial.

Notes

The first sentence of the proposed rule incorporates power pres-
ently granted by section 85 of the Judiciary Law. It is identical
with the first paragraph of present rule 237, except that “‘may’’
is changed to ‘“‘shall.’’ The Judiciary Law permits calendar rules
to be established, but the proposed rules require them to be estab-
lished for the Supreme Court. The proposed amendments to the
rule-making provisions of the Judiciary Law permit calendar rules
1o be established for inferior courts. See proposed drafts on rule-
making power, at pp. 459-463 infra. The first elause of present
section 152 of the Judiciary Law provides that ‘‘the justices of the
supreme court elected in the eighth judicial district may adopt, and
from time to time amend rules and regulations for making calendars
of cases at issue to be tried in the supreme court in and for the
county of Erie.’’ This clause should be stricken to give the
Appellate Division in the Fourth Department the same control
over calendars that it has in other Departments.

The second sentence of proposed rule 36.1 is designed to provide
uniform calendar rules within the city of New York to the extent
practicable by requiring econsultation between the Appellate
Division in the First and Second Departments. These two depart-
ments are presently required to cooperate in drafting uniform jury
rules for the eity of New York (N.Y. Judiciary Law §592) and in
approving rules of the Municipal Court of the City of New York.
N.Y.C. Munie. Ct. Code §8. See also Conway, Report to State Bar
Association, 30 N.Y.S.B. Bull. 279, 282 (1958). These rules should
be drafted with a view to keeping the parts in all counties in the
eity oceupied as well as with a realization that a number of lawyers
try cases extensively within the city. See Remarks of Justice S.
Rabin, in Trauma Related To Psychosis 261-64 (Midwinter Semi-
nar, N.Y.S. Ass’n of Plaintiffs’ Trial Lawyers, Ine., 1958); cf.
proposed rule 35.2(e) (scheduling of pre-trial conferences in the
city of New York).

Rule 258 of the rules proposed in the 1915 Report of the Board
of Statutory Consolidation provided that ‘‘the ealendar practice
shall be regulated in each department by the respective justices of
the appellate division so as to facilitate the dispatch of business.”’
1 Report of the Board of Statutory Consolidation on the Simplifica-
tion of the Civil Practice of New York 109 (1915). In the notes to
these rules a sample rule to regulate calendar practice in New York
county was provided, which required assignment of cases to judges
in rotation as soon as a note of issue was filed. Id. at 367. In 1957,
the Temporary Commission on the Courts, in their Recommenda-
tions Respecting Calendar Congestion and Delay, proposed assign-
ment to masters and set forth rules for the First Department. N.Y.
Temp. Comm’n on the Courts Rep. IV 25, Leg. Doc. 6(c) (1957).
In view of its decision to leave control of calendar practice with the
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Appellate Division, the i i
[ ) , advisory committee mak -
dations with respect to such proposals. 5% no reeomnen

Proposed rule 43.1(c¢) i

{ 1 provides that the eclerk of the court sh

i(;lf}& enotlcebof a%?goglti‘nent to an unofficial referee. Therof?ic?;%
e can be notified of any cases placed i i .

wal,s)f as a judge is so notiﬁe}é. P on his docket in the same

resent section 426 directs the clerk to

1 C place a case upo

jury or non-jury calendar depending upon waiver of the xl?ivlitt}‘ég

jury trial. See proposed rule 41.2 and notes. This direction is

omitted as unnecessary. The types of calendars are left to the

control of the Appellate Division. ,

36.2. Note of issue.

(a) Placing case on calendar. At any time after issue s first

jowned, or at least forty days after service of a summons has
been completed irrespective of joinder of issue, any party may
place a case upon the calendar by filing with proof of service
two copies of a note of issue with the clerk and such o.ther date
as may be required by the applicable rules bf the court in which
the note is filed. The clerk shall enter the case upon the calendar
as of the date of the filing of the note of issue.

(b) New parties. A party who brings in a new party shall
within five days thereafter serve him with a copy of the note of
issue and file a statement with the clerk advising him of the
bringing in of such new party and of any change in the title of
the action, with proof of service of the note of issue upon the
new party, and of such statement upon all parties who have
appeared in the action. The case shall retain its place upon the
calendar unless the court shall otherwise direct.

Notes

Mhia 3 Q. . . s s

I'his rule is the samne as present rule 150 with minor language
rhe - jas] 3 =
changes and a number of omissions but no change in substance
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References to terms of court have been omitted. It should be pos-
sible to file a note of issue at any time. The separate problem of the
term at which the case should be tried can be treated, if it is
necessary to do so, by calendar rules adopted pursuant to proposed
rule 36.1. The third paragraph and the second sentence of the
second paragraph of the present rule 150 deal with abolition of
notiee of trial and lack of necessity for a further note of issue;
they are omitted as unnecessary. The final paragraph of present
rule 150, providing that a case ghall not be tried if there has not
been time to appear, plead or make motions with respect to the
pleadings, has also been omitted. It is specifically covered by
proposed rule 23.10 so far as third parties are concerned, and the
time specified in the first clause of subdivision (a) of this rule

protects original parties.

The portion of present section 433 providing that a case may
be brought to trial by filing a note of issue is omitted as nnnecessary.
That portion providing for dismissals on default is covered in

proposed rule 31.6 (a).
Present rule 150-a providing the form of the note of issue will be

incorporated in the forms to be appended to the rules.

36.3. Trial preferences.
(a) Preferred cases. Civil cases shall be tried in the order

in which notes of issue have been filed, but the following shall
be entitled to o préfea‘ence:

1. An action brought by or against the state, or a political
subdivision of the state, or an officer or board of officers of
the state or a political subdivision of the state, in his or its
official capacity, on the application of the state, the political
subdivision, or the officer or board of officers.

9. An action where a preference is provided for by statute.

3. An action in which the interest of justice. will be served
by an early trial.

(b) Obtaining preference. Unless the court otherwise orders,
notice of a motion for preference sholl be served with the copy

of the note of issue.
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Notes

This rule is the same as present rule 151 with minor language
changes buf no change in substance. Present sections 139 and 140
are omitted as unnecessary. Seetion 139 provides preferences for
certain actions by the state but they are covered in present rule
151, Section 140 permits the Appellate Division to adopt rules
for preferences. Proposed rule 80.11 (preferences on appeal)
does not contain a guide on methods of obtaining a preference
because the matter is covered by the rules of the various appellate
courts, See, e.g., Court of Appeals Rules of Practice, Rule XIV;
Appellate Division, First Department Rules, Rule V.

A preference may be obtained by a party other than the one
filing the note of issue.
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TITLE 50. JUDGMENT

INTRODUCTION

Article 35 of the civil practice act contains eighty-one sections
under the caption ‘‘Judgment.”” N.Y. Civ. Prae. Act §§472—54£,3;
Title 24 of the rules of eivil practice, also ecaptioned ‘‘Judgment,
contains twenty rules. N.Y.R. Civ. P. 185-204. Proposed title 50
covers the material in the rules of present title 24 and most of
the sections of present article 35 which have not been considered
elsewhere. In the main, the aim has been to consolidate and restate
more simply and concisely the present mass of provisipns, which
are disorganized, repetitious and over detailed in certain areas.

The only important changes that have been made involve the pro-
cedure for recording satisfactions and returns of execution. The
design of the proposed proeedure is to provide a single place to
obtain information regarding the status of the judgment and its
enforcement. This place would be the county clerk’s office of the
county in which the judgment was rendered, if the judgment has
been docketed there, Judgments of the Supreme and County
Courts would always be docketed in the county clerk’s office origin-
ally, since he is the clerk of both those courts (N.Y. County Law
§5625) ; judgments of a lower court may be docketed there by tran-
seript under proposed rule 50.8(a). See also, e.g., N.Y.C. Munie.
Ct. Code §131(2) ; N.Y. Justice Ct. Act §272. 1If a lower court judg-
ment has not been docketed in the county clerk’s office, execution
would issue only from the lower court and no problem of recording
in other offices would arise.

The proposed rules require that all executions be issued from and
returned to this central office (see proposed rules 61.9(b), 61.9(c))
and that the clerk of this office be notified, and make an appropriate
entry when the judgment is docketed in another county by tran-
seript. This system will prevent piecemeal and misleading entries
in seattered counties and enable the court and all interested persons
to ascertain quickly all places where the judgment has been
docketed and executions may be outstanding.

The recent proposals of the Judicial Conference concerning tran-
seripts and docketing have not been considered in this draft because
they were received as this report was being sent to the printer.
See 4 N.Y. Jud. Conference Rep. 125-173 (1959).

_Proposed rule 50.5, dealing with the setting aside of a judgment,
differs markedly from the present provisions on the subject (N.Y.
Civ. Prae. Act §§108, 521-529) but actually is a more accurate
statement of New York law as found in the decisions.

. The advisory committee has considered and decided againgst
ineorporating the Uniform Enforcement of Foreign J udgments Act.
The purpose of the Uniform Act, as stated in the commissioners’
notes, is ‘“to set up a summary judgment procedure specifically
suited to actions on foreign judgments.”” 9A Uniform Laws Ann
288, 292 ( 1957). The committee feels that nothing would be gained
by adoption of the Uniform Aect, in view of the expeditious sum-
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mary judgment procedure provided in proposed rules 31.2 and
31.3; indeed, greater speed is possible under the proposed rules than
under the Uniform Aect. Rule 31.3 provides that an action on a
judgment may be commenced by serving with the summons a
notice of motion for summary judgment returnable 20 days after
service.

Present section 473 and rules 210-214, which deal with declara-
tory judgments, have been omitted from this title. Seetion 473

and rule 212 are replaced by proposed section 1.4. Rule 210,

stating that an action to obtain a declaratory judgment shall follow
the normal practice provisions, has been omitted; since the rules
do not provide otherwise, this result is obvious and need not be
stated. Rule 213, providing for submission of questions of fact
to a jury, has been omitted for the same reason. Rule 214, providing
for costs in the discretion of the court, has also been omitted because
the result would be the same without it. The advisory committee
recommends that present rule 211 be replaced by a new subdivision
to be added to proposed rule 26.8; the latter, as originally drafted,
should be designated subdivision (a) and the following subdivision
should be added:

(b) Declaratory judgment. The demand for relief in the
complaint shall specify the rights and other legal relations on
which a declaration is requested and state whether further or
consequential relief is or could be claimed and the nature and
extent of any sueh relief which is claimed.

Present sections 503 through 508 deal with the enforcement of
judgments, and sections 509 through 519 and the second sentence
of section 478 relate to judgment liens. They are treated in pro-
posed article 13 and proposed title 61, except insofar as parts of
seetions 510 and 511 are covered in proposed rule 50.9(b).

Sections 546 through 548, dealing with judgment on submitted
f&i({tss,3 lhave been replaced by a mew rule to be added to proposed
title 31.

Present sections 480, 480-a and 481 relate to interest. They have
been covered in proposed article 12.

Section 483 of the civil practice act, providing that a judgment
shall be conclusive upon a defendant on whom the summons is per-
sonally served without the state as to property within the state,
and section 520, providing that a judgment against a non-resident
is enforeeable only against attached property, have been omitted.
These sections state well.known prineiples of in rem or quasi
in rem jurisdiction and are covered by the general statement of
proposed section 3.1, which incorporates general prineiples of juris-
diction as heretofore exercised. See proposed rules 25.2 and 25.3;
see also proposed rule 61.9(a) and notes.

Rule 203, stating that entry of final judgment and its enforcement
are not stayed by an exception or the Preparation or settlement
of a case or a motion for a new trial unless a court order so directs
has been omitted. Since the proposed rules contain no limitations’
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upon the entry of judgments or their enforcement in these cases
such a rule is not needed. Cf. proposed rule 50.9(b). o

Present section 496, stating that when the Appellate Division
wholly or partly affirms a judgment and no issue of fact remains, it
may render final judgment, is omitted sinee proposed rule 80.12
confers this power. Present section 497, dealing with the enforce-
ment of affirmed or modified judgments, is unnecessary in view of
the provision in proposed rule 80.14(b) that the entry of a copy
of the appellate court’s order is ‘‘authority for any further pro-
ceedings.”” Section 499, dealing with judgment after a motion
for a new trial under present section 550 or 551, has been omitted
since the latter two sections have been eliminated from the proposed
rules. See introduction to proposed title 45; preliminary note to
proposed rule 45.4. Section 500, stating that where real property
is sold by virtue of a judgment directing the sale, the judgment
must be entered in the office of the clerk of the county where the
property is situated before the purchaser can be required to pay
the purchase money or accept the deed, is covered in proposed title
60.

It is recommended that present section 533, stating that a person
who executes a written assignment of a judgment without acknowl-
edging the execution thereof may be required to acknowledge it,
be transferred to the Personal Property Law. Such transfer would
be accomplished by adding the italicized matter to subdivision 2
of section 41 of the Personal Property Law, entitled Transfer of
Claims:

2. A judgment for a sum of money, or directing the payment
of a sum of money, recovered upon any cause of action, may be
transferred ; but if it is vacated or reversed, the transfer there-
of does not transfer the cause of action unless the latter was
transferable before the judgment was recovered. A4 person
who executes such a transfer without acknowledging his sig-
nature before an officer authorized to take the acknowledge-
ment of a deed must so acknowledge it at the request of his
assignee or of a subsequent assignee or of the judgment debtor
upon payment of the officer’s fecs.

Rule 186 of the rules of civil practice, stating that if a Jjudgment
directing the payment of a sum of money is entered against a
party after his death a memorandum of the death shall be entered
with the judgment in the judgment book, indorsed on the judg-
ment-roll, and noted on the judgment docket, has been omitted as
unnecessary. These requirements are intended to implement the
provision of the second sentence of section 478 of the civil practice
act that such a judgment does not create a lien on real property.
Proposed section 13.3(a) (4) already excepts such a judgment from
the lien provision. See also proposed section 13.2(a) (5) ; notes to
proposed section 13.8, If the present provision is needed to advise
the sheriff of the death, it should be broadened to include notation of
death either before or after entry. There has been no indication
to the advisory committee that such a provision is needed,
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Rule 188, dealing with a final judgment following an interloen-
tory judgment, has heen omitted. It recites certain optional con-
tents of an interlocutory judgment; these recitals are unecessary.
The- present rule also provides that if an interlocutory judgment
awards costs the clerk shall not enter final judgment until the costs
have been taxed and the amount inserted in the final judgment.
Under the proposed rules, if costs are not taxed and the amount
inserted in the final judgment, relief may be secured under proposed
rule 50.9.

Rule 200, dealing with applieations for additional allowances, will
be placed in proposed title 160..

Some of the present provisions relating to transcripts state that
the clerk must furnish one or more transeripts. See, e.g., N.Y. Civ.
Prac. Act §§502, 518. Such a provision is omitted from the pro-
posed rules sinee it already appears in section 255 of the Judiciary
.Law. The present civil practice act provisions usually condition
the clerk’s duty to furnish or file a transcript upon payment of
his fees. Cf. proposed rule 50.8(a). The condition has been
omitted as unnecessary. The clerk is, of course, free to require
payment of his fees before he furnishes or files a transcript.

Sections 485 through 494-a of the civil practice act and rules of
civil practice 189 through 193 deal with default judgments and
have been treated in proposed rule 31.6. Section 491 and rule
198 were omitted from the draft of rule 31.6 pending the considera-
tion of judgments generally. See N.Y. Temp. Comm’n on the
Courts Rep. 11T 101, Lieg. Doe. 6(b) (1957). It has been decided
to cover them in subparagraph 1 of subdivision (£f) of rule 31.6,
dealing with notice, and that provision should be amended to read
as follows:

1. Notice is not required when the judgment may be entered
by the clerk. Except as otherwise provided with respeect to
speeific actions, if application must be made to the court, any
defendant who has appeared is.entitled to at least five days’
notice of the time and place of the application, and if more
than one year has elapsed since the default any defendant
who has not appeared is entitled to the same notice unless notice
is dispensed with by the court upon good cause shown.

The distinetion between application to a court and to a judge out
of court of section 491, and the specification of the term of court
in rule 193 have been omitted. Proposed rule 33.2 permits the
application to be made either to a court or a judge out of court,
and there is no reason to limit an application for a judgment against
a defaulting defendant to the term at which the case against
co-defendants was tried. Cf. Koppel Industrial C. & E. Co. v.
Portalis & Co., Ltd., 205 App. Div. 144, 199 N.Y.S. 1563 (1st Dep’t
1923).

Proposed rule 27.9, providing that a special proceeding ter-
minates in a judgment, makes the provisions of this title applicable
to special proceedings. See also proposed section 1.2(b).

50.1.
50.2.
50.3.
50.4.
50.5.

50.6.

50.7.

50.8.

50.9.
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TABLE OF RULES IN TITLE 50

Definition and content of judgment.
Judgment upon part of cause of action; upon several causes.
Effect of judgment dismissing complaint or counterclaim,
Action upon judgment.
Relief from judgment or order.

{a) Grounds.

(b) Restitution.
Entry of judgment.

(a) What constitutes entry.

(b) Judgment upon verdict.

(e) Judgment upon decision.

(d) After death of party.

(e) Final judgment after interlocutory judgment.
Judgment-roll.

(a) Preparation and filing.

(b) Content. '
Docketing of judgment.

(a) Docketing by eclerk of court; docketing elsewhere by

transeript. ,

(b) Docketing of judgments of court of United States.

(¢) Form of docketing. :
Validity and correction of judgment; amendment of docket.

(a) Validity and correction of judgment.

(b) Amendment of docket.

(e) Transeript.

50.10. Satisfaction of judgment.

(a) Filing document of authority to enforce judgment.
(b) Satisfaction-piece.
(e) Attorney of record.

50.11. Eutry of satisfaction.

(a) Entry upon satisfaction-piece, court order, deposit
into eourt, discharge of compounding joint debtor.

(b) Entry upon return of execution.

(e¢) Entry upon certificate,

RULES—TITLE 50. JUDGMENT
50.1. Definition and content of judgment.

A judgment is the determination of the rights of the parties
i an action and may be interlocutory or final. It shall refer
to, and state the result of, the verdict or decision, or recite the

default upon which it is based,
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Notes

This rule condenses and restates present provisions but makes
no change in the law. The first sentence is derived from section
472 and subdivision 1 of section 474 of the civil practice act. The
first two sentences of subdivision 1 of section 474, stating, in effect,
that the judgment may provide appropriaté relief among all the
parties, has been omitted as unnecessary. The remainder of sub-
division 1, providing that a judgment may direct deposit of money
or property into court for a person who would not otherwise have
its benefit, use or control, has been omitted because a similar pro-
vision is contained in section 978, relating to the disposition of
property in litigation. See proposed rule 121.1

The last sentence of the proposed rule is derived from the last
two sentences of rule 185 of the rules of civil practice. The
reference to a ‘‘report’’ is omitted since the proposed rules term
the determination of a referee to hear and determine a ‘‘decision.”’
See proposed rule 43.2(d). The first sentence of rule 185, stating
that a judgment shall be in such form as required by the mature
of the case and the relief awarded, has been omitted as unnecessary ;
0, too, has the clause in the second sentence specifying what the
judgment shall not contain.

50.2. Judgment upon part of cause of action; upon
several causes.

The court, having ordered o severance, may direct judgment
upon o part of a cause of action or upon one or more couses of
action as to one or more parties, whether presented as claims,
counterclaims, cross-claims or third-party claims.

Notes

This rule is based upon eivil practice act sections 474(2) and
476. COf. N.Y. R. Civ. P. 114; Fed. R. Civ. P. 54(b). Although
an action is traditionally viewed as a single judicial unit which
can result in only one judgment, the civil practice act has recognized
the desirability of permitting the courts to ignore this theory in
favor of convenience and justice to litigants. Cf. proposed rule
24.3 (severance and separate trials) ; proposed rule 31.2(d) (sum-
mary judgment on less than all causes of action or defenses).
Section 476 permits judgment on less than all of the causes of
action or part of a cause at any stage of an action if warranted by
the pleadings or admissions. The provision is of unquestionea
usefulness—there is no reason for delaying judgment and execution
where, for example, an answer admits indebtedness on part of
the full amount of a promissory note. See Meise v. Doscher, 68
Hun 557, 23 N.Y. Supp. 49 (Sup. Ct. 1893). Similarly, subdivi-
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sion 2 of section 474 allows several judgments against one or more
defendants. The matter today rests primarily in the court’s
discretion; thus it is said that an action or cause will not be
severed where the effect would be to leave the action in a chaotic
condition. See 7 Carmody-Wait, Cyclopedia of New York Practice
215 (1953). <

The only firm limitation on the court’s present discretion to direct
separate judgments is a self-imposed one applicable where sub-
stantive law defines an obligation as joint, as in an action against
co-partners. See Nathan v. Zierler, 233 App. Div. 355, 228 N.Y.
Supp. 170 (3d Dep’t 1928) ; Grossman Steel Chair Corp. v. Stein-
Derg, 54 N.Y.8.2d 275 (N.Y.C. Ct. 1944) ; 7 Carmody-Wait, op. cit.
supra at 226; but cf. 6 Moore, Federal Practice 24748 (2d ed.
1953). The proposed provision would be subject to the same limi-
tation. :

The proposed rule and present law make the granting of a sever-
ance a condition precedent to a judgment on part of a cause of
action or on one or more but less than all of the enumerated causes
of action.

A judgment as to-part of an action under the proposed rule
would be final and appealable; the time to appeal would begin to
run from its entry. Difficulty was encountered with Federal rule
54(b) early in its history because of the conflict between the final
judgment limitation on appealability and an apparently strained
use of the new rule to escape the rigors of that limitation. See 6
Moore, Federal Practice 206-07 (2d ed. 1953). No such difficulty
should be anticipated in this state with its tradition of interlocu-
tory appeals. Accordingly, the Federal limitation requiring ‘‘an
express determination that there 'is no just reason for delay’’ is
omitted.

50.3. Effect of judgment dismissing complaint or counter-
claim.

A judgment dismissing a claim before the close of the

clatmant’s evidence is not a dismissal on the merits unless it
specifies otherwise, but a judgment dismissing claim after the
close of the claimant’s evidence is a dismissal on the merits
unless it specifies otherwise.

Notes

This rule is derived from section 482 of the civil practice act
with minor language changes but no change in substance. Cf.
proposed rule 81.7. The word ‘‘claim’’ is used instead of “‘com-
plaint’’ to make the rule applicable to counterclaims aqd to other
types of claims. Present section 482 accomplishes this in part.
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504, Action upon judgment.
Ezcept as provided in rule le.g., N.Y. Civ. Prac.

Act §1185], an action upon o money judgment entered in a
court of the state may only be maintained between the original
parties to. the judgment where

1. ten years have elapsed since the first docketing of the
judgment; or

2. the judgment was entered against the defendant by default
for want of appearance and the summons was served otherwise
than by personal service; or

3. the court in which the action is sought to be brought so
orders on moton with such notice to such other persons as the

court may direct.
Notes

This rule is derived from section 484 of the civil practice act.
The opening words of this section, ‘‘Hxeept in a case where it is
otherwise specially prescribed in this act,”” will be replaced by a
reference to the specific rules to be drafted which provide otherwise.

The proposed provision applies tp both judgments for, and
directing the payment of, a sum of money, since these are treated
the same way throughout proposed title 50. See notes to proposed
rule 50.8(a). The term ‘‘money judgment’’ is used, since this term
is so defined in proposed section 13.1(a) (1).

Subparagraph 1 of section 484 provides that an action on the
judgment may be maintained if ““[t]en years have elapsed since
the docketing of such judgment.”” It was apparently intended
that this coineide with the period during which the judgment may
create a lien on real property or chattels real (N.Y. Civ. Prac. Act
§§5610, 511) unless the lien is extended. K.g., 7d. §615. The term
““first docketing’’ rather than ‘‘docketing’’ is used in proposed
subparagraph 1, however, to make it clear that the provision does not
refer to the time of a subsequent docketing of thé judgment by
transeript in another clerk’s office. Under proposed rule 50.8(a),
the ““first docketing’’ occurs immediately after filing of the judg-
ment-roll, which is the time from which the lien of present section
510 is measured.
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Proposed section 5.12(d) provides a ten-year statute of limita-
tion on a judgment. Further consideration has led the advisory
committee to conclude that the present twenty-year period should
be retained. The caption of proposed section 5.11 should therefore
be amended to read: ‘“Actions to be commenced within twenly
years,”” and the text of proposed section 5.11, as it appeared on
pages 63-64 of the Second Preliminary Report, should appear as
subdivision (a), captioned ‘““On a bond.”” The text of proposed
section 5.12(d), with the words ‘‘ten years’’ replaced by ‘‘twenty
years,”” should then appear as subdivision (b), captioned ‘“On a
Judgment,”’ to proposed section 5.11.

Proposed subparagraphs 2 and 3 are rewordings of subparagraphs
2 and 8 of present section 484 with one change—proposed subpara-
graph 3 grants to the court discretion as to notice rather than pro-
viding, as does present subparagraph 3, that notice of motion must
be personally served if service can be accomplished with due
diligence. :

50.5. Relief from judgment or order.

(a) Grounds. On motion of any interested person, the
court which rendered it, upon such notice as it may direct and
upon such terms as are just, may relieve ¢ party from a judg-
ment or order upon the ground of

1. excusable default if such motion is made within one year
after service of @ copy of the judgment or order with written
notice of ils entry upon the moving party, or, if the moving
party has entered the judgment or order, within one year after
such entry; or

2. newly-discovered. evidence which, if introduced at thé
trial, would probably have produced a different result and
which could not have been discovered in time to move for a
new triel under rule 45.4; or

3. fraud of an adverse party; or

4. lack of jurisdiction to render the judgment or order; or
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5. reversal or vacatur of a prior judgment or order upon
which 1t 1s based.

Notes

This subdivision replaces seetion 108 and sections 521 through
529 of the civil practice act. It is similar in approach to subdivision
(b) of Federal rule 60. The New York sections create the false
impression that a final judgment can be set aside only for the
grounds therein specified, namely, (1) mistake, inadvertance, sur-
prise or excusable neglect in connection with default judgments
(section 108); (2) irregularity (section 521); or (3) error in fact
not arising upon the trial (section 522). Actunally, under case law
in this state, a final judgment may also be set aside because the
court which rendered the judgment lacked jurisdiction (see, e.g.,
Wavel v. Wiles, 24 N.Y. 635 (1862) ; 7 Carmody-Wait, Cyclopedia
of New York Practice 390-92 (1953)), for fraud (see Appleton,
New York Practice 273 (5th ed. 1957)), and for newly discovered
evidence. See Palisi v. Yanarella, 76 N.Y.8.2d 209 (Sup. Ct.),
aff’d, 272 App. Div. 1070, 756 N.Y.S.2d 520 (2d Dep’t 1947)
(dictum) ; 7 Carmody-Wait, op. cil. supra at 381, Furthermore, a
court possesses inherent diseretionary power to vacate its own judg-
ment for sufficient reason and in the interests of substantial justice,
and a separate action in equity may be instituted to vacate a judg-
ment upon such grounds as mistake or extrinsic fraud where there
is no adequate remedy at law. See 7 Carmody-Wait, op. cif. suprae
at 8374-380; 3 Bender, New York Practice 600-01 (Warren ed. 1954).
The proposed subdivision makes specific reference to these addi-
tional grounds of setting aside final judgments. In subparagraph
2, the words ‘“which, if introduced at the trial, would probably
have produced a different result’’ have been added to the words of
the Federal provision. In the Federal courts, newly discovered
evidence is of no importance unless [t would probably alter the
judgment. Qlade v. Allied Electric Products, 135 F.2d 590 (Tth
Cir. 1943). The New York rule is to the same effect. See, e.g.,
In re Madden’s Estate, 155 Misc. 308, 279 N.Y. Supp. 218 (Surr.
Ct. 1935) ; 7 Carmody-Wait, op cit, supra at 162,

The ‘“fraud’’ specified in subparagraph 3 may be either extrinsic
or intrinsie. The words ‘‘misrepresentation, or other misconduect
of an adverse party,”” appearing in the Federal provision, have been
omitted. The court’s inherent power to relieve a party from the
operation of a judgment in the interest of substantial justice is not
limited in any way by the proposed rules. ‘‘The whole power of the
court to relieve from judgments taken through ‘mistake, inadvert-
ance or excusable neglect’ is not limited . . . ;butin the exer-
cise of its control over its judgments it may open them upon the
applications of anyone for sufficient reason, in the furtherance of
justice. Its power to do so does not depend upon any statute, but is
inherent, . . . .”” Ladd v. Stevenson, 112 N.Y, 325, 332, 19
N.E. 842, 844 (1889); see also Carmody, New York Practice 644
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(7th ed. Forkosch 1956). Included is the power to permit a person
not personally served to defend subject to the specific provisions in
proposed rule 25.6 and the power specified in present section 522
which permits the setting aside of a judgment for errors in fact
not arising on the trial. See also proposed rule 50.9(a).

Sections 523 through 527 of the civil practice act deal with the
mechanics of the procedure for setting aside a final judgment for
irregularity or error in fact. They are unnecessarily detailed, and
yet incomplete, in defining by whom the motion can be made and
how notice of motion should be given. This unnecessary specificity
has been eliminated by the proposed rule; the opening words of this
subdivision make it clear that the motion may be made by any
interested person and that the court will preseribe the method of
giving notice of the motion. If the court believes that the person
requesting the setting aside of the judgment is not a proper person
to raise the issue, it may, of course, exereise its diseretion and refuse
to grant the requested relief.

Subparagraph 1 of this subdivision, which deals with the open-
ing of default judgments, is taken from present section 108 without
change of substance. The words ‘‘excusable default’’ are substi-
tuted for the present words *“‘mistake, inadvertance, surprise or
excusable negleet’’ with no change in meaning intended.

Subparagraphs 2 through 5 are based upon Federal rule 60(b).
Subparagraph 4 accomplishes the same result as Federal rule
60(b) (3), which uses the words “‘the judgment is void.””’

Subparagraph 5 is taken from Federal rule 60(b) (). The word
“‘satisfied’’ is omitted because this subject is covered in proposed
rule 50.8. The concluding phrase of the Federal provision which
permits relief from a final judgment because ‘‘it is no longer
equitable that the judgment should have prospective application’
is a restatement of former equitable power which is omitted as
unnecessary. See Ladd v. Stevenson, suprae. Its usual application
will be ““to a permanent injunction, which while proper when
entered, has become of no use or benefit to the one whose rights
were protected, or where it would be inequitable to continue it,
because of the occurrence of facts and conditions since its rendi-
tion.”’ 7 Moore, Federal Practice 219 (2d ed. 1955).

No time limitation other than that embodied in subparagraph 1
has been retained. Under present law a motion under the eounter-
part of subparagraph 4 can be made at any time and a motion
under the counterpart of subparagraphs 2, 3 and 5 within a reason-
able time. See, e.g., 7 Carmody-Wait, op. cit. supra at 163, 420.
What is a ‘‘reasonable time’’ naturally depends upon the particular
reason assigned for relief. 7 Moore, op. cit. supre at 309-312. This
freedom in the court to exercise its diseretion has been retained.
This result differs in some respects from the provision found in
subdivision (b) of Federal rule 60. For example, the Federal pro-
vision places a one-year time limit on the grounds specified in
subparagraphs 2 and 8 of the proposed subdivision. It is believed
that the present New York law provides a sounder approach to
the problem,
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Section 528 of the eivil practice act, containing special provisions
for extensions for minors and insane and imprisoned persons, has
not been carried over into the proposed rule. The extension under
the present law is five years or to a time one year after the end of
the disability. Ample protection is given to these classes by pro-
posed rule 91.3 limiting the entry of a default judgment against
an infant or incompetent. See also proposed rule 91.1.

No provision equivalent to the fourth sentence of Federal rule
60(b) has been included. New York statutes do not specify the
powers of a court in an independent action to vacate a final judg-
ment or order. Nevertheless, our courts have declared that they have
inherent power to entertain a separate action attacking a judgment
baged upon certain restrieted grounds—4.e., those of fraud or
mistake—where there is no adequate remedy at law, or where fraund
has been perpetrated upon the court. See 7 Carmody-Wait, op. ¢if.
supra at 875-380. Relief is seldom sought by means of an. inde-
pendent action sinee it may only be granted as to extrinsie fraud
and not as to intrinsic fraud (see, e.g., Crouse v. McVickar, 207 N.Y.
213, 100 N.E, 697 (1912); 3 Bender, New York Practice 600-01
(Warren ed. 1954) ), while relief based upon either type of fraud
may be obtained by means of a motion in the original action.

'(b) Restitution. Where a judgment is set aside, the court
may direct and enforce restitution in like manner and subject
to the same conditions as where a judgment is reversed or

modified on appeal.
Notes

This subdivision is taken from seetion 529 of the civil practice
act. Like the present section, it makes applicable the same rules
that govern restitution after an appeal. See proposed rule 80.13.

50.6. Eniry of judgment.
(a) What constitutes eniry. A judgment is entered when,

after it has been signed by the clerk of the court, it is filed

by him.
Notes

This subdivision is derived from part of the first sentence of rule
201 of the rules of civil practice. The proposed subdivision omits
the administrative directions to the clerk on the operation of his
office specified in the remainder of the first sentence and in the
second sentence of rule 201, The last sentence of rule 201 relates
zgtfhel ;gcords to be kept by clerks and will be treated in proposed

itle .
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(b) Judgment upon verdict. Judgment upon the general

verdict of a jury after a trial by jury as of right shall be
entered by the clerk unless the court otherwise directs; if
there is o special verdict, the court shall direct eniry of an

 appropriate judgment,
Notes

This subdivision is derived from section 495 of the civil practice
act and is similar in approach to the first sentence of Federal rule
58. It applies only to jury trials as of right. In all other cases
the decision rests ultimately with the court or referee and is
governed by subdivision (e).

Section 495 refers to entry of judgment after a general verdiet
only on the application of the successful party. The usual practice

- is for the clerk of the trial part to furnish the successful party with

an extract from the minutes stating the amount and character of
the verdict, which is presented to the elerk of the court where the
judgment is to be entered as authority for its entry. See7 Carmody-
Wait, Cyclopedia of New York Practice 291-92 (1953). Under
the proposed provision either party could avail himself of this
procedure since the words ‘‘Upon the application of the party in
whose favor a general verdict is rendered’’ have been omitted. Cf.
N.Y. R. Civ. P. 197. There may be instances in which the losing
party wishes to appeal immediately and is willing to enter the
judgment. Cf. proposed rule 80.3(a). If the judgment debtor”
enters the wrong amount, the judgment creditor eould move to
correct the judgment. See proposed rule 50.9(a). The words
““Tunless] it is otherwise specially prescribed by law’? have also
been eliminated ; in such case the court would otherwise direct.
No special reference to general verdicts accompanied by answers
to interrogatories is required because, under proposed rule 41.11(c),
if the answers are inconsistent with the verdict, the court must direct
entry of an appropriate judgment. Cf. Fed. R. Civ. P. 58. Some
of the issues may be separately tried without a severance. Compare
proposed rules 24.3 and 50.2, with proposed rule 40.1. In such case
the original order of the court requiring separate trial or the order
after the non-final verdict will make it clear that a judgment is
not to be entered. See proposed rule 41.12; ¢f. N.Y. R. Civ. P. 194.

(¢) Judgment upon decision. Judgment upon the decision of
a court or a referee to determine shall be entered by the clerk
as directed therein. When relief other than for money or costs
only is granted, the court or referee shall, on motion, determine

the form of the judgment.
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Notes

Subdivision (e) is patterned after the second sentence of Federal
-rule 58. It replaces rules 194 through 199 of the rules of civil
practice. These rules provide different procedures for the entry
of judgment depending upon various factors, such as whether the
case was tried by the court alone or with the aid of an advisory
jury, whether there was a motion for judgment, and, if so, whether

such motion involved any questions of fact. See 7 Carmody-Wait,

Cyclopedia of New York Practice 287-326 (1953). They are over-
complicated, excessively detailed and unsupported by any rational
basis. The proposed provision involves only the practical eriterion
of whether the judgment is simple (i.e., where it is only for money
or costs or is a denial of all relief) or complex. It is only in the
latter situation that the judge or referee needs to settle or approve
the form of the judgment and direet its entry by the clerk.

This subdivision applies to all cases other than those tried
entirely by a jury as of right. It covers cases where an advisory
jury or referee to report is used (see N.Y. R. Civ. P. 194, 199)
and those decided on a motion for judgment under proposed rules
31.1-31.3, whether or not isues of fact requiring a trial arose in
the same action. See N.Y. R. Civ. P. 195-197. Entry of default
judgments, however, is governed by the special provisions of pro-
posed rule 31.6.

No special treatment of a referee’s decision in a marital action
(present seetion 1174) is required. See 7 Carmody-Wait, op.
cit. supre at 324, Under proposed rule 43.1(b) (2) only an official
referee can determine an issue in a matrimonial action so that a
judgment could not be entered by a clerk on the determination
of an unofficial referee in such an aetion, This is the result of
present section 1174, See also proposed rule 43.3(b).

The phrase ‘‘on motion’’ requires notice to every party not in
default for failure to appear. See proposed rule 33.3(c); cf.
N.J. R. Civ. P. 4:55-1, 4:59. The present practice of the parties
submitting their proposed form of judgment will be followed.

(d) After death of party. No verdiet or decision shall be
rendered against a deceased party, but if a party dies before
entry of final judgment and after a verdict, decision, interlocu-
tory judgment or accepted offer to compromise pursuant to
rule 31.11, final judgment shall be entered in the names of the

original parties unless the wverdict, decision, interlocutory

judgment or offer is set aside.
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Notes

This subdivision is taken from section 478 of the civil practice
act without change of substance. The opening clause replaces
the last two sentences of section 478. The first of these sentences
states that no judgment shall be entered against a party who
dies before a verdict, report or decision is rendered. Such a state-
ment is unnecessary under the formulation of the proposed sub-
division, since there could be no verdict or decision upon which
the judgment could be based. The remainder of the subdivision is
simply a rewording of the first sentence of section 478. The second
sentence of that section relates to liens and is treated in proposed
seetion 13.3(a)(4). See also proposed sections 13.2(a) (5), 13.8;
introduection to proposed title 50.

(e) Final judgment after interlocutory judgment. Where
an wnterlocutory judgment has been directed, a party may
move for final judgment when he becomes entitled thereto.

Notes

This subdivision is based upon rule 187 of the rules of civil prac-
tice. It restates the first sentence of that rule. The second sen-
tence of the present rule stating that a referee, required to be
appointed by the interloeutory judgment, must be appointed by
the judgment or by order on motion is omitted as unnecessary, Cf.
proposed title 43, and particularly proposed rule 43.1(a).

50.7. Judgment-roll.
(a) Preparation end filing. A judgment-roll shall be pre-

pared by the attorney for the party at whose instance thé Judg-
ment 45 entered or by the clerk. It shall be filed by the clerk
when he enters judgment, and shall state the date and time of
its filing.

(b) Content. The judgment-roll shall contain the summons,
pleadings, admissions, each judgment and each order involving
the merits or necessarily affecting the final judgment. If the
judgment was taken by default, it shall also contain the proof

required by subdivision (e) of rule 31.6 and the result of any
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assessment, account or reference under subdivision (b) of
' rule 31.6. If a trial was had, it shall also contain the verdict
or decision, any offer made pursuant to rules 31.11 or 31.13,
and any transcript of proceedings them on file. If any
appeal was taken, it shali also contain the determingtion and
opinion of each appellate court and the papers on which each
appeal was heard. In an aclion on submitled facts under
rule 31.13, the judgment-roll shall comsist of the case, sub-
mission, afidavit, each judgment and each order mnecessarily
affecting the final judgment. The judgment-roll of a judg-
ment by confession wunder rule 31.9 shall comsist of the affi-

davit and o copy of the judgment.

Notes

This rule is derived from rule 202 of the rules of civil practice
and the first sentence of section 607 of the civil practice act.

Subdivision (a) is a rewording of subparagraphs 1 and 8 of
rule 202.

Subdivision (b) is derived from subparagraphs 2 through 5 of
rule 202 and the first sentence of section 607. The scope of sub-
paragraph 5 of rule 202 and the first sentence of section 607 hag
been broadened to include all determinations and opinions of appel-
late courts. The phrase ‘‘and each paper on file, or a copy thereof’’
in subparagraph 2 of present rule 202 is omitted. Such a phrase
malkes unnecessary all the other items enumerated in the rule. Those
papers required have been specified in the rule. Other papers are
on file and may be obtained when they are required. Otherwise,
the proposed rule makes no ehange in the papers that must go into
the judgment-roll, but simply condenses the present provisions and
conforms their terminology to that of the proposed rules.

The usual practice is to file originals of the required papers but
copies may be filed instead by the express terms of present rule
202. The same practice is permitted under the proposed rules
by virtue of rule 32.1(e).

Subparagraph 7 of present rule 202, covering bapers pertaining
o any proceeding at special or trial term subsequent to appeal but

TrrLe 50. JUDGMENT 211
before entry of final judgment, has been omitted because proposed
subdivision (b) includes the papers there referred to within 'the
term ‘‘each order involving the merits or necessarily affecting
the final judgment.’”” A transcript on file is the equivalent of the
present case or bill of exceptions.

The last two sentences of subdivision (b) incorporate, for con-
venience, the content of the judgment-roll in an action on submitted

facts and in the case of a judgment by confession, These are
presently found in civil practice act sections 544 and 548.

50.8. Docketing of judgment.
(a) Docketing by clerk of court; docketing eélsewhere by

transcript. Immediately ofter filing the judgment-roll the
clerk shall docket a money judgment or a judgment affecting
the title to real prqperty. Upon the filing of a transceript of
the docket of a judgment of a court other than the supreme
or a county court, the clerk of the county in which the judg-
ment was entered shall docket the judgment. Upon the filing
of a transcript of the docket of a judgment which has been
filed in the office of the clerk of the county in which it was
entered, the clerk of any other county in the state shall docket
the judgment. Whenever o county clerk dockels a judgment
by tramscript under this subdivision, he shall notify the clerk
who isued it, who, upon receiving such notification, shall make
an entry on the docket of the judgment in his office indicating
where the transcript has been filed. A judgment docketed
by transcript under this subdivision shall have the same effect
as a docketed judgment entered in the supreme court within the

county where it is docketed.
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Notes

This subdivision sets up a comprehensive scheme for docketing
judgments anywhere in the state. It is derived from the beginning
of section 501 and from section 502 of the civil practice act. The
remainder of section 501 is embodied in subdivision (¢). While
the first sentence of the proposed subdivision requires docketing,
as does the present law, it is recognized that the attorney for the
judgment creditor will often waive this requirement. There is no
intention to change this practice.

The only kind of judgments that are docketed are money judg-
ments, although present section 501 so indieates only by implica-
tion in subparagraph 8, in requiring that the docket state ‘‘the sum
recovered or directed to be paid.”” Docketing and the docket book
are to be distinguished from recording the judgment in the ‘‘judg-
ment book.”” Rule of eivil practice 201 requires that all judg-
ments be recorded in the judgment book, althongh the form of that
book varies in different clerk’s offices—in New York county, for
instance, the judgment book is actually a set of microfilm records
of the judgments.

Apparently, the practice is not uniform in docketing judgments
dirvecting the payment of a sum of money, as opposed to judgments
for a sum of money; some clerk’s offices do not docket the former.
No reason is perceived for failing to docket directions to pay.
Like judgments for a sum of money, they are enforceable only by
execution (see Harris v. Elliott, 163 N.Y. 269, 57 N.I.. 406 (1900) ;
Hennig v. Abrahams, 246 App. Div. 621, 282 N.Y. Supp. 970 (2d
Dep’t 1935) ; N.Y. Civ. Prac. Act §504)), with specific exceptions.
N. Y. Civ. Prac. Act §505(4) (payment into court); id. §505(5)
(payment by fiduciary for dereliction of duty); id. §§1171, 1171-a,
1172 (matrimonial actions). Further, they create a lien upon
real property (id. §510), but only if they are docketed. Id. §509.
Accordingly, the proposed provision and the other rules in the title
affecting docketing (e.g., proposed rules 50.9(b), 50.10(a)) refer
to a ‘“money judgment’’ which is defined in proposed section
13.1(a) (1) to include judgments for, and judgments directing the
payvment of, a sum of money.

The proposed rule also goes beyond the present provisions in
allowing the docketing of judgments affecting the title to real
property. Under present law a notice of pendency is the only
method of apprising interested persons of a change in the title
to real property, even after judgment. It is obviously inferior to
docketing for this purpose, since it does not indicate the outecome
of the litigation and since its duration, under recently enacted
section 121-a of the Civil Practice Aect, is the only three years unless
extended by motion. See 2 N.Y. Jud. Conference Rep. 114-16.
Docketing is presently allowed alternatively with indexing with
notices of pendency under rule of civil practice 74 for final orders
in a special proceeding affecting the title to real property; such
special provision is presumably required because a notice of
pendency ordinarily is not available in a special proceeding, where
no complaint is filed, The proposed rules instead authorize docket-

Tire 50. JUupaMENT 213

ing for any judgment or order affecting the title to real property.
The instant subdivision does so for judgments, which includes the
present final order in a special proceeding by virtue of proposed
rule 27.9 and proposed rule 33.13 does so for orders. See notes to
proposed rule 33.13.

The requirement that the clerk who issued a transcript be noti-
fied and make an entry of where it is filed is new. Where 3
judgment of a court below the Supreme or County Court is
involved, after the judgment is docketed by the county eclerk, his
docket rather than the one in the lower court will serve as the
foundation for enforeement procedures. See e.g., proposed rule
61.9. Where transcripts of a county clerk’s docket are filed in
other counties, the notation of where they are filed will enable the
judgment debtor to have them all discharged upon making satis-
faction. Further, it will apprise the court of where executions
may have issued aund enable it to protect the sheriff’s right to fees
where a deposit into court is made pursuant to proposed rule
50.11(a) (3). It thus accords with the design of proposed rule
50.11 in making the clerk’s office of the court which rendered the
judgment, or the county clerk’s office, if a lower court judgment
has been docketed there, the center of information as to the status

‘of the judgment and its enforcement.

(b) Docketing of judgments of court of United States.
A transcript of the judgment of a court of the United States
rendered or filed within the state may be filed in the office
of the clerk of any county and wpon such filing the clerk shall
docket the judgment in the same manner and with the same
effect as a judgment entered in the supreme court within the

county.
Notes

This subdivision is a rewording of present section 502-a, with
no change of substance. The proposed rule uses the term ‘‘filed”’
to cover judgments of Federal courts rendered in other states but
filed in this state pursuant to section 1963 of title 28 of the United
States Code. The committee has not been able to devise an effective
method for the state to provide centralized docketing of Federal
judgments equivalent to that in subdivision (a).

(¢) Form of docketing. A judgment is docketed by making
an entry in the proper docket book under the surname of each

judgment debtor consisting of
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1. the name and last known address of the judgment debtor,
.h/is title end trade or profession if stated in the judgment;
2. the name and last Zmown address of the judgment creditor;
3. the sum recovered or directed to be paid in figures;
4. the dote and time the judgment-roll was filed;
5. the date and time of docketing;
6. the court and county in which judgment was entered; ami
7. the name and address of the atiorney for the judgment
creditor.
If no address is known for the judgment debtor or judgment
creditor, an affidovit executed by the party at whose instance
the judgment is entered or his attorney shall be filed stating
that the affiant has no knowledge of an address.

Notes

This subdivision embodies part of present section 501. With
regard to the docketing of Federal judgments, it should be noted
that a Federal transcript may not contain all of the information
conta:ined in the docket of a judgment of a state court. See Fed.
R. Civ. P. 79(c). Thus, for example, subparagraph 4 of this
subdivision is not applicable to Federal judgments. This situation
exists under present law but, in practice, the county clerks docket
Federal judgments without difficulty.

50.9. Validity and correction of judgment; amendment
of docket.

(a) Validity and correction of judgment. A judgment shall
not be stayed, impaired or affected by any mistake, defect
or irregularity in the papers or procedures in the action mot
affecting a substantial right of a party. A trial or an appellate
court may require the mistake, defect or irregularily to be

cured,
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Notes

This subdivision is derived from section 109 of the civil practice
act. This section specifies twelve specific imperfections ‘‘and any
other of like nature’’ which are not to be deemed to affect a judg-
ment. The listed imperfections are apparent and need not be speci-
fically stated. Furthermore, the entire matter is better left to the
courts to handle by case law depending upon the facts of the
particular case, under the general test of whether the mistake, defect
or irregularity affects ‘‘a substantial right of a party.’’

‘With respect to errors in a judgment, the proposed subdivision is
designed to accomplish the same result as Federal rule 60(a), which
provides for correction of clerical mistakes and errors arising from
oversight and omission. Under present New York law, for example,
judgments have been corrected by the addition of the words ¢‘ with-
out prejudice’’ (Clark v. Scovill, 198 N.Y. 279, 91 N.E. 800 (1910))
and by the insertion of the proper amount of interest. Spatz v.
Pulensky, 267 App. Div. 1031, 48 N.Y.S.2d 314 (3d Dep’t 1944) ; see

- 7 Carmody-Wait, Cyclopedia of New York Practice 366-374 (1953).

Although the subdivision preseribes no time limit within which a
judgment shall be corrected, a motion should be made promptly
since it may be denied for laches. See 7 Carmody-Wait, op cif.
supra at 373. The proposed subdivision is also intended to cover
correction of a judgment to designate the judgment debtor by his
true name—sa matter presently treated specifically in seetion 511
of the civil practice act. See notes to subdivision (b).

(b) Amendment of docket. When a money judgment or the
lien théreof s affected in any way by a subsequent order of
the court, tﬁe clerk in whose office the judgment-roll was filed
shall make an app}opm'ate entry on the docket of the judgment.

Unless such order otherwise provides, the duration of the

judgment lien on real property shall ?)e measured from the
original docketing of the Judgment.

Notes

This subdivision is derived from that part of section 511 of the
civil practice act which permits the amendment of the docket of a
judgment to designate the judgment debtor by his true name but
it has been broadened to cover all amendments and corrections,
including those on discharge and setting aside of a judgment.
Thus, it applies to orders under subdivision (a) of this rule, orders
under proposed rule 50.5, orders under proposed section 13.3(b),
orders under proposed section 18.4 (cf. N.Y. Civ. Prac. Act §517)
and the qualified discharge referred to in section 538-a of the eivil
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practice act which leaves unaffected an existing lien on real prop-
erty. There is no need to retain the specific provisions of section
538-a, since identical provisions are found in section 150 of the
Debtor and Creditor Law. The civil practice act section was
enacted at the same time that these provisions were added to the
Debtor and Creditor Law, apparently in an excess of caution eon-
cerning the possible confusion engendered by such a discharge. See
N.Y. Law Rev. Comm’n Rep. 25-53 (1953).

This subdivision is also derived from the first sentence of sub-
paragraph 1 and from subparagraph 2 of section 498 of the civil
practice act. The present subparagraphs are only concerned with
reversals or with modifications in which the judgment is affirmed
as to part of the sum. There are other modifications on appeal
which will necessitate amendment of the docket (e.g., a dismissal
of the action as to one of several appellants) and the proposed
provision covers all such modifications. Furthermore, the sub-
division is applicable to all appellate courts. The reference in sub-
paragraph 1 of section 498 to the ‘‘perfecting’’ of the appeal has
been omitted sinee this concept has been omitted from the proposed
appeals rules. See notes to proposed rule 80.9.

The last sentence of subparagraph 1 of section 498, stating that the
lien of a judgment remains unaffected if the docket is not corrected,
is omitted as unnecessary.

In view of the fact that corrections may be minor and that error
in the original judgment may have been caused by the judgment
creditor, the duration of the lien is measured from the original
docketing unless the court provides otherwise.

(¢c) Tramscript. Upon the filing of a transcript of an amend-
ment of the docket certified by the clerk in whose office the
Judgment-roll is filed, the clerk of any county where the judg-
ment has been docketed by tm'r‘zscript shall make an appropriate
entry on the docket of the judgment.

Notes

This subdivision is based on parts of section 498 and 511 of the
civil practice act; it also replaces present section 518,

50.10. Satisfaction of judgment.
(a) Filing document of authority to enforce judgment. A

person other than the party recovering a money judgment who

Decomes entitled to enforce the judgment shall file in the office
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of the clerk of the court which entered the judgment or, in the
case of a judgment of a court other than the supreme or a
county court which has been docketed by the county clerk, in
the office of the clerk of the county in which the judgment was
entered, a copy of the instrument on which his authority is
based, acknowledged in the form required; to entitle @ deed to

be recorded, or, fif his authority s based on a court order, a
certified “copy of the order. Upon such filing the clerk shall
make an entry of the name and the address of the person on the
docket of the judgment. ‘

Notes

This subdivision is derived from section 534 and 539 of the civil
practice act but extends their scope to cover all persons in addition
to the person recovering it who may become entitled to enforce
the judgment. Cf. N.Y. Civ Prac. Act §§650, 654. It provides
a uniform method of filing proof of authority based upon the
method of executing a deed entitled to be recorded in the state.
Present section 539, which deals only with assignments, provides
an alternative method of executing the assignment : acknowledgment
before the elerk or his deputy and certification by him. The method
in this subdivision, however, is used generally throughout the
proposed rules. .

Proposed section 13.1(a) (2) defines a person entitled to enforee
a money judgment as a ‘‘judgment creditor.”’ Cf. N.Y. Civ. Prac.
Act §7(5).

Among the persons intended to be covered by the proposed subdi-
vision who are not expressly covered by the present provisions are
executors, administrators and court-appointed guardians. An
attorney in fact is presently covered in section 530(3).. The term
‘‘appropriate entry’’ permits the clerk to use separate books for
assignments if he indicates on the docket of the judgment an appro-
priate cross-reference. )

-Present section 534 permits filing only by a resident of the state
or a person having an office in the state for the regular transaction
of business in person. This limitation has been omitted. The
requirement for filing the original judgment is not so limited. See
proposed rule 50.8. 1If the judgment debtor finds it difficult to pay
the judgment to a non-resident, he may pay it into court under
proposed rule 50,11(a),
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(b) Satisfaction-piece. When o peréon entitled to enforce a
judgment recetves satisfaction or partial satisfaction of the

judgment, he shall execute and deliver, or file with the proper

clerk pursuant to rule 50.11(a), a satisfaction-piece or partial
satisfaction-piece acknowledged in the form required to entitle
a deed to be recorded, which shall set forth the book and page

where the judgment is docketed.

Notes

This subdivision replaces sections 531 and 532 and part of section
530 of the civil practice act. The provisions of section 532 regard-
ing the persons who may execute a satisfaction-piece have been
broadened to conform to subdivision (a) of the proposed rule; and
the form of execution of the satisfaction-piece is that required to
entitle a deed to be recorded. The proposed subdivision differs from
section 532 in allowing the person receiving payment to file the
satisfaction-piece with the appropriate clerk as an alternative to
delivering it to the person making payment (see N.J. R. Civ. P.
4:60-1) and in omitting the fee provision of the present section.
Such fees will be treated in title 160.

Subparagraph 6 of present section 530 has not been carried over
in terms although the same result is reached by treating a partial
satisfaction-piece like a satisfaction-piece in this rule and for the
purpose of entering satisfaction under proposed rule 50.11, The
term ‘‘certificate of reduction,”’ synonymous with ‘‘partial satis-
faction-piece,’’ has been omitted. .

(¢) Attorney of record. Within two years after the entry
of a judgment the attorney of record or the attorney named
on the docket for the judgment creditor may execute o salis-
faction-piece or a partial satisfaction-piece, but if his authority
was revoked before it was executed, the judgment may never-
theless be enforced against o person who had actual notice of
the revocation before a payment on the judgment was made or

a purchase of property bound by it was effected.
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Notes -

This subdivision is a rewording of the provisions in section 530(1)
dealing with the attorney of record.

50.11. Entry of satisfaction.

(a) Entry upon satisfaction-piece, court order, deposit into
court, discharge of compounding joint debtor. The clerk of
the court which entered the judgment or, in the case of a judg-
ment of a court other than the supreme or a county court
which has been docketed by a county clerk, the clerk of the
county in which the judgment was entered, shall make an
entry of the satisfaction or partial satisfaction on the docket
of the judgment upon

1. the filing of a satisfaction-piece or partial satisfaction-
piece; or

2. the order of the court, made upon motion with such
notice to other persons as the court may direct, when the
judgment has been wholly or partially satisfied dbut the Judg-
ment debtor cannot furnish the clerk with o satisfaction-piece
or partial satisfaction-piece; or

3. the order of the court, made upon motion with Quch notice
to other persons as the court may direct, permitiing deposit
with the clerk of @ sum of money which satisfies or partially
satisfies the judgment when such deposit is made s such am
order shall not be made unless the court is satisfied that there
are no outstanding executions on which sheriff’s fee.% have not

been paid; or
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4. the filing of an instrument specified in article eight of
the debtor and creditor law, executed by a creditor releasing
or discharging a compounding joint debtor; in such case, the
entry on the docket of the judgment shall state that the judg-
ment 1s satisfied as to the compounding debtor only.

(b) Entry upon return of emecution. A sheriff shall return
an execution to the clerk of the court from which the execution
issued, endorsing thereon whether it is returned unsatisfied or
wholly or partially satisfied, and the clerk shall make an appro-
priate entry on the docket of the judgment. The sheriff shall
also deliver to the person making payment, upon request, a
certified copy of the execution and of the return of satisfaction
or partial sotisfaction. Upon the filing of ;?u-ch copy with the
county clerk of the county where the execution was satisfied,
the clerk shall enter satisfaction or partial satisfaction on the

_ judgment docket.

(¢) Entry upon certificate. Upon the filing of a certificate
of the clerk of the county in which the judgment was entered,
stati.ng that the judgment has been whally or partially satisfied,
the clerk of any court or county where a judgment has been
docketed shall make an appropriate entry on the docket of

the judgment,
Notes

This rule covers all the methods of recording satisfaction by
payment or by return of a satisfied execution. It replaces civil
practice act sections 585 through 537, part of section 530 and rules
of civil practice 29(2) and 204.
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The proposed rule changes present law by requiring that all satis-
factions be recorded initially in the office of the county clerk of the
county in which the judgment was entered or, if a judgment of
a court other than the Supreme or County Court has not been
docketed in the county clerk’s office, in the office of the clerk of the
lower court. Entry of satisfaction in other counties, or in a court
other than the Supreme or County Court whose judgment has
been docketed by the county clerk, must then be ‘accomplished by
certificate under subdivision (c). The only exception to this
rule is entry by filing with a county clerk a certified copy of

. execution and return of satisfaction within the same county, pur-

suant to subdivision (b). This procedure, presently permitted by
seetion 536, has been retained since it may be more convenient in
some cases than obtaining a certificate under subdivision (¢) where
speed in releasing a lien is essential. Since the execution must
still be returned to the office of the clerk specified in subdivision

‘(a), retention of the procedure does not detract from the funection

of that office as a central clearing-house for all information about
the judgment and its enforcement. Abolished, however, is the
procedure of filing a satisfaction-piece initially in a different office
(N.Y. Civ. Prac. Act §530) and of filing a certificate of a different
clerk with whom a certified copy of execution and return, obtained
from the sheriff, has been filed. 1d. §537.

All provisions concerning the payment of fees to a elerk or sheriff
for issuing a transeript, certificate, or copy of execution and return
have been omitted, as has the provision for the two per centum
fees of a financial officer of present section 530(4). The sheriff
will not himself issue a certificate of satisfaction or retnrn unsatis-
fied until his fee has been paid. Fee matters will be treated gener-
ally elsewhere in the proposed rules.

Subparagraph 2 of proposed subdivision (a) is derived from New
Jersey rule 4:60-3. There is no comparable provision in the present
civil practice act or rules of civil practice.

Subparagraph 5 and the last sentence of subparagraph 6 of
present section 530, designed to protect the sheriff’s right to fees
when an execution has been issued, have been omitted. ‘Where an
execution is returned unsatisfied, such fees as have not been paid
in advance are small and there is no serious danger that an attorney
would refuse to pay them; where a return of satisfaction is made
the sheriff can deduct his fees from the money paid him. See, e.g.;
N.Y.‘ le. Prac. Act §§1558(6), 1558(7), 1559. The only situation
requiring protection is where a sheriff may be deprived of poundage
fees because the debtor chooses to deposit the money in court to
avoid them. Accordingly, both the present and proposed provisions
dealing with such deposits make provision for the sheriff’s pro-
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this method of payment is unusual and there should be some good
reason for resorting to it, a court order ought to be required. The
proposed provision differs from the present law in requiring a
court order for such payment into court. The power to allow such
payment could appropriately be used in such cases as where (_1)
a tender of money has been made to the person entitled to receive
satisfaction but was not accepted; or (2) the whereabouts of the
person entitled to receive satisfaction are unknown; or (8) satis-
faction is claimed by several parties. o

The provision in subparagraph 3 of proposed subchv1s1op (a,)’
requiring ‘‘such notice to other persons as the court may direct
eliminates the need for present rule 29(2). ) )

Subparagraph 4 of proposed subdivision (a) is derived from
section 531 of the civil practice act with no change of substance.
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TITLE 60. ENFORCEMENT OF JUDGMENTS AND
ORDERS GENERALLY

INTRODUCTION

This title replaces sections 500, 504-508 and parts of sect_ions
638, 644, 655, 773, 974 and 1520 of the civil practice act. Sectl(_)ns
504 and 505 govern the enforceability of judgments by execution
and contempt. Section 504 lists those final judgments enforceable
by execution—a judgment for or directing the payment of a sum
of money (subdivision 1), one for the plaintiff in an action of
ejectment or for dower (subdivision 2), and one directing recovery
of a chattel in an action to recover a chattel (subdivision 3). Al
other final judgments are enforeceable by contempt under sub-
divisions one and two of section 505.

The basic structure of these provisions is preserved in pro-
posed rules 60.1, 60.2 and 60.4. However, proposed rule 60.1,
corresponding to present section 504(1), applies to orders as
well as judgments directing the payment of money; further, it
provides that both may be enforced as preseribed in title 61,
which prescribes an integrated enforcement procedure including
supplementary proceedings as well as execution.

Proposed rule 60.2 replaces subdivisions 2 and 8 of present
seetion 504, and parts of present sections 638, 644 and 655. Like
the latter three sections, it refers generally to any judgment
awarding possession of property, although subdivisions 2 and 3
of section 504 refer only to actions of ejectment or for dower or
to recover a chattel. ‘

Proposed rule 60.5 preserves subdivision 4 of section 505, which
allows enforcement by either contempt or execution of judgments
requiring the payment of money into court or to an officer of or
receiver appointed by the court, and subdivision 5 of section 505,
which allows such enforcement of judgments requiring the pay-
316;113 of money by a fiduciary for a wilful default or dereliction of

uty., ‘

Provisions governing the enforcement of a judgment directing
the sale of real property, contained in sections 500, 506, 507 and
508 of the eivil practice act, have been combined in proposed rule
60.3. Subparagraph 2 of present section 974, relating to an appoint-
ment of a receiver to carry a judgment into effect, has been placed
in proposed rule 60.6.

The major changes effected by this title and other of the pro-
posed rules are in assimilating the treatment of orders and inter-
locutory judgments to that of final judgments,

There are no provisions in the civil practice act or rules govern-
ing the enforcement of orders other than those directing the pay-
ment of money. The authority for punishing a person who fails to
obey such non-money orders presently proceeds from section 753
of the Judiciary Law. See 21 Carmody-Wait, Cyclopedia of New
York Practice 211 (1956).
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The first sentence of rule 74 of the rules of civil practice states,
‘“An order directing the payment of money, other than motion
costs, may direct that the same be docketed as a judgment.’’
Present section 1520, although appearing in an article governing
costs and entitled ‘‘Collection of costs of motion,’’ provides, inter
alia, that when ‘‘costs of a motion, or any other sum of money,
directed by an order to be paid, are not paid within the time
fixed for that purpose by the order, or, if no time is so fixed, within
ten days after the service of a copy of the order, an execution
against the personal property omly’’ may be issued (emphasis
supplied). The section also provides for a stay of proceedings by
the defaulting party until payment is made, and the last sentence
states, ‘‘Nothing herein contained shall be so construed as to relieve
a party or person from punishment as for contempt of court for
disobedience to an order in any case when the remedy of enforce-
ment by such proceedings exists.’’

These provisions leave a number of questions open. In rule 27
of the old General Rules of Practice, from which rule 74 was
derived, the orders covered were limited to those made on petition,
where no complaint is filed—i.e., resulting from a special proceed-
ing—and it was consequentiy held that-the provision did not apply
to ordinary orders determining a motion. M eyer v. Abett, 20 App.
Div. 390, 46 N.Y. Supp. 822 (Ist Dep’t 1897). In the present
rule the first sentence, relating to orders directing the payment
of money, does not contain such a limitation, and this change made
in transposing it from the General Rules of Practice seems to
evidence a design to have the provision apply to orders determining
a motion as well. However, no case has considered whether the
rule’s coverage has been so extended. See Enforcement of Judg-
ments end Orders by Contempt and Ezecution at pp. 719-720 infra
(hereinafter referred to as Contempt-Execution Study).

Section 1520 also fails to state whether it applies to orders
determining a motion or final orders determining a special pro-
ceding, or both. It has in fact been applied to final orders in a
special proceeding, thus limiting the execution that may be had
upon them to personal property only. See Sullivan v. McCann,
124 App. Div. 126, 108 N.Y. Supp. 909 (1st Dep’t 1908) ; Finkel-
stein v. Evangelides, 176 Misec. 402, 27 N.Y.S.2d 266 (Sup. Ct.
1941). Section 1520 raises other problems as well. Although it
states that the execution under it ‘““shall be in the same form,
as nearly as may be, as an execution upon a judgment,’’ it has
been held that, apart from form, the provisions of the civil practice
act governing executions generally do not apply to an execution
under section 1520. Lamont v. Fitegerald, 176 Misc. 534, 26
N.Y.S.?d 266 (Sup. Ct. 1941) (five-year limitation of section 651
inapplicable). The execution consequently exists in a proeedural
vacuum. In addition, the courts have differed as to the effect of
the last sentence of section 1520, preserving the remedy of con-
tempt .Wher"e it “‘exists,’” with the result that it is unclear whether
execution is the exclusive remedy for orders covered by section
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1520 or whether contempt remains as an alternative. See Con-
tempt-Execution Study at pp. 722-23 nfra. )

The area of enforcement of orders is further complicated by the
fact that the line between orders and judgments is sometimes
difficult to draw, and the courts have treated a number of judicial
directions labeled orders as judgments for enforcement purposes.
See Contempt-Execution Study at pp. 718-19 infra. The result
is that if an order is held to be governed by section 1520, execu-
tion upon it is limited to personal property, while if it is deemed
a judgment or docketed as a judgment under rule 74 it may be
enforceable against both real and personal property. See Con-
tempt-Execution Study at pp. 718-722 wfra. )

The personal property limitation as originally enacted applied
only to motion costs, and, in the light of the 1nc}*ed1b1y complicated
history of section 1520 and its predecessors, its extension to all
orders directing the payment of money seems somewhat accidental.
See Contempt-Execution Study at pp. 721-22, 724 infra. There is no
reason why all orders requiring the payment of money, including
motion costs, should not be enforced equally strnggently. The
application of section 1520 to final orders in a spec;al prgceedlng
is particularly anomalous, sinee there is no practical difference
between such orders and final judgments, and the provisions gov-
erning many special proceedings specifically declare that the final
order shall be enforceable like a judgment in an action. See, e.g.,
N.Y. Civ. Prac. Act §1303 (any incidental award of costs, damages
or restitution in article 78 proceeding may be ‘‘entered and
docketed, and enforced as a final judgment in an aetion’’); id.
§1425 (upon rendering final order in summary proceedings to
recover realty, court may give judgment for rent due); id. §1431
(execution for costs may be had in summary proceeding to recover
realty—*‘as if the final order was a judgment’’) ; id. §1461 (entry
of judgment upon order confirming, modifying or correcting
arbitrator’s award) ; id. §1466 (judgment upon arbitration order
enforceable like judgment in an action). Under the proposed rules,
a special proceeding terminates in a judgment, rather than an order,
and all the provisions governing judgments and their enforce-
ment are applicable. See proposed rule 27.9 and notes.

In making all orders directing the payment of money, including
motion costs, enforceable in the same way as judgments, the pro-
posed rules accord with the recommendation contained in rule
378 proposed by the New York Board of Statutory Consolidation
(1 Report of the Board of Statutory Consolidation on the Simpli-
fieation of the Civil Practice of New York 152 (1915)) and with
other modern provisions on the subject. See, e.g., N.J. R. Civ.
P. 4:74-1; 2A Waltzinger, New Jersey Practice 194 (1954) ; Eng.
Rules of the Sup. Ct., 0. 42, r. 24 and notes, 1 The Annual Practice
1023 (1958) ; cf. Fed. R. Civ. P. 54(a) (*‘‘Judgment’ as used in
thes?, )rules ineludes a decree and any order from which an appeal
lies.”’). ,

The proposed rules also assimilate the enforcement of intep-
loeutory judgments to that of judgments and orders generally.
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This wonld change the present rule that an interlocutory judgment
directing the payment of money is not enforceable, either by con-
tempt or execution, until the final judgment is rendered. See
Potter v. Rossiter, 109 App. Div. 35, 95 N.Y. Supp. 1036 (1st
Dep’t 1905) ; see also Contempt-Ezecution Study at p.- 717 infra.
It also removes the need for subdivision 3 of present section 505.

The portions of section 1520 relating to a stay of proceedings,
set-off and taxing motion eosts as part of the costs of the action
will be treated in the proposed provisions governing costs. The
ten-day waiting period of section 1520 has been eliminated. Under
proposed title 61, all executions may issue immediately, unless the
court specifies a particular method of delayed payment, or for
another reason prevents immediate enforcement. The last sen-
tence of section 1520 has also been omitted to avoid any doubts
about the unavailability of contempt proceedings to enforece an
order for the payment of money. See Contempt-Ezecution Study
at pp. 722-23, 725 infra; 1 Report of the Board of Statutory Con-
solidation on the Simplification of the Civil Practice of New York
425 (1915).

Rule 74 has been expanded, to allow docketing of all orders and
Judgments either directing the payment of money or affecting title
to real property, and has been placed in proposed rules 33.13 and
50.8(a). An explanation of the changes made is contained in the
notes to those proposed rules.

TABLE OF RULES IN TITLE 60

60.1. Enforcement of money judgment or order.

60.2. Enforcement of judgment or order awarding possession of
real property or a chattel.

60.3. Enforcement of judgment directing sale of real property.
(a) Emtry of judgment in county where real property
situated. .
(b) Place and mode of sale ; security.
60.4. Enforcement of judgment or order by contempt.
60.5. Alternative enforcement of judgment or order.
60.6. Appointment of receiver.

RULES—TITLE 60. ENFORCEMENT OF JUDGMENTS AND
ORDERS GENERALLY

60.1. Enforcement of money judgment or order.

A money judgment and an order directing the payment of
money, including motion costs, may be enforced as prescribed

i title 61.

e
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Notes

This rule replaces subdivision 1 of section 504 pf the eivil
practice act, which sets forth those judgments which . may .be
enforced ‘‘by execution,’”” and the first two sentences of section
773, which permits supplementary proceedings to be maintained
on a judgment ‘‘rendered in any sum’’ and on a ‘‘decree or order
awarding the payment of money.”” HExecution and supplementary
proceedings, which presently offer distinet and duplicate remedies
to a creditor, have been combined into an integrated enforcement
procedure under proposed title 61.

The term ‘“‘momney judgment’’ is defined in proposed section
13.1(a)(1). That definition includes any part of a judgment
as well as an entire interlocutory or final judgment, for or directing
the payment of money. It thus replaces the specific references in
sections 505(2) and 644 for enforcement of part of a judgment.

This rule also provides that orders directing the payment of
money may be enforced as money judgments. Cf. N.Y. Civ. Prae.
Act §773. Moreover, the final result of a special proceeding is desig-
nated a ‘‘judgment,”” rather than an ‘“‘order’’ in proposed rule 27.9.

60.3 Enforcement of judgment directing sale of real
property.

A judgment or order, or a part thereof, awarding possession
of real property or o chattel may be enforced by an execution,
which shall particularly describe the property and designate
the party to whom the judgment or order awards its pogsession.
The execution shall comply with the provisions of rule 61.9,
ewcept that it shall direct the sheriff to deliver possession of the
property to the party designated. After the death of a party
against whom a judgment or order awarding possession of real
property has been obtained, an order granting leave to issue
such execution may be granted upon twenty days’ notice, to be
served in the same manner as a summons, to the occupants of
the real property and to the heirs or devisees of the deceased

party.
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Notes

The first two sentences of this rule replace subdivisions 2 and 3
of section 504, subdivisions 3 and 4 of section 638, and section 644
of the civil practice act. They are stated broadly enough to cover
not only the actions specified in section 504, but any action that
may result in a judgment awarding possession of real property or a
chattel, such as one to compel the determination of a claim to real

property (N.Y. Real Prop. Law §506) or an action for waste,.

Id. §523.

There is no express provision of the civil practice act or rules
defining the contents of an execution on a judgment for dower,
despite the fact that section 504(2) permits enforcement by execu-
tion. Under the provisions of the Real Property Law, a successful
action for dower results in an interlocutory judgment for admeas-
urement. N.Y. Real Prop. Law §471. Thereafter, if a distinct
parcel is admeasured, final judgment granting life possession of the
parcel is rendered; if this is impracticable, the final judgment
awards a sum of money to be paid in installments during the plain-
tiff’s life. Id. §476. If the plaintiff elects to aceept a gross sum,
the final judgment awards title in fee simple to property admeas-
ured and the proceeds of any property that must be sold. Id. §8482,
483, 488. A final judgment in an action for dower may also award
damages. Id. §476.

Since an action for dower may result in a judgment for payment
of money or possession of realty or both, the provisions of present
sections 638(3) and 644 would appear to be applicable to such a
judgment, or any part, which awards possession and the general
execution provisions would appear to be applieable to those judg-
ments or parts of judgments which award money. For this reason,
proposed rule 60.2, which includes only the requirements for an
execution upon a judgment awarding possession, is limited to the
part of -a judgment for dower which awards possession.

The provisions of present section 644 for a combined execution
have been deleted. Although no prohibition of such an execution
should be implied thereby, the better practice would seem to be the
issuance of two executions, each containing its particular directions.

The last sentence of this rule is derived with minor language
changes from the first paragraph of section 655 of the civil practice
act. In contrast to the first two sentences of the proposed rule, it
applies only to judgments awarding possession of real property.
The remaining paragraph of present section 655 is covered by pro-
posed section 13.8.

60.3 Enforcement of judgment directing sale of real
property.
(a) Entry of judgment in county where real property

situated. Where real property directed by a Jjudgment to be

sold is mot situated in the county in which the Judgment is
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entered, the judgment shall also be entered by the clerk bf
the county wn which the property is situated upon filing with
him a copy of the judgment certified by the clerk with whom
1t was first entered. A purchaser of the property is not required
to pay the purchase money or accept a deed uniil the judg-
ment 18 8o entered.

(b) Place and mode of sale; security. Where a judgment
directs that real property shall be sold, it shall be sold in such
manner as the judgment may direct in the county where it is
situated by the sheriff of that county or by a referee appointed
by the court for the purpose, If the property is situated in
more than one county, it may be sold i a county in which any
part is situated unless the judgment directs otherwise. If @
referee is appointed to sell the property, the court may require
him to give an underfaking in an amount fixed by it for the
proper application of the proceeds of the sale. The conveyance
shall specify in the granting clause the party whose right, title

or interest is directed to be sold by the judgment and is being

conveyed.
Notes

Subdivision (a) is a rewording of section 500 of the civil practice
act.

Subdivision (b) consolidates sections 506, 507 and 508 of the
civil practice act. These provisions have been condensed but no
change of substance is intended. The last sentence of section 506
and the last clause of section 507 have been omitted as unneces-
sary; also omitted are the portions of section 508 stating that the
conveyance should not name any other parties to the action and
making the executing officer liable for damages.
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The provision for sale of property situated in more than one
county has been changed to conform to the provisions of proposed
rule 61.13(a).

60.4. Enforcement of judgment or order by contempt,

Any interlocutory or final judgment or order, or any part
thereof, not enforceable under either title 61 or rule 60.2 may
be enforced by serving a copy of the judgment or order, certi-
fied to be.a true copy by the clerk oi an attorney, upon the
party or other person required thereby or by law to obey it and,
if he refuses or willfully neglects to obey it, by punishing him
for a contempt of the court.

Notes

This rule is derived from subdivisions 1 and 2 of section 505 of
the civil practice act. The provision has been expanded to include
interlocutory and final judgments and orders. See introduction to
this title.

. The provision respecting certification of the copy of the order or
judgment has been conformed to proposed rule 33.11(b), which
governs service of an order generally,

60.5. Alternative enforcement of judgment or order.

Amn interlocutory or final judg;nent or order, or any part
"thereof, may be enforced either by the method prescribed in
title 61 or that prescribed in rule 60.4, or both, where such
Jjudgment or part

1. requires the payment of money into court or to an officer
of or receiver appointed by the court, except where the money
is due upon an express or tmplied coniract or as damages for

non-performance of @ contract; or
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2. requires a trustee or person acting in a fiduciary relation-
ship to pay a sum of money for a willful default or dereliction

of his duty.
Notes

This rule is derived from subdivisions 4 and 5 of section 505 of
the civil practice act. Subdivision 4, relating to payments into
court, was introduced by the authors of the Code of Civil Procedure
to change a result which had been reached under the Field Code
provision on this subject, The latter, in seetion 285, simply pro-
vided :

Where a judgment requires the payment of money, or the
delivery of real or personal property, the same may be enforced
in those respects by execution, as provided in this title. Where
it requires the performance of any other act, a certified copy
of the judgment may be served upon the party against whom
it is given, or the person or officer who is required thereby, or
by law, to obey the same, and his obedience thereto enforeced.
If he refuse he may be punished by the court as for a contempt.

Under this provision it was held in Gray v. Cook, 24 How. Pr.
432 (N.Y. Super. Ct. 1863), that a judgment directing an adminis-
trator to pay money into court ‘‘to await the further order of the
court, and to be distributed according to law’’ must be enforced
by execution, as it ‘‘requires the payment of money.”’ The authors
of the Code of Civil Precedure, with this case in mind and desirouns
that execution should not supersede the remedy of contempt ¢‘in
equitable cases of fraud and trust,”” accordingly substituted for
section 285 the two sections, 1240 and 1241, that appear today as
sections 504 and 505 (except for subdivision 5 of section 505, which
was added in 1947) of the civil practice act. See N.Y. Code Civ.
Proe. §1241, note (Throop ed. 1881). Subdivision 4 of section 1241,
designed to overcome the rule of Gray v. Cook, allowed either con-
tempt or execution where the judgment requires payment of money
into court or to an officer of the court. The exception for money
due upon a contract or as damages for non-performance of a con-
tract is required by Civil Rights Law section 21 (formerly N.Y.
Code Civ. Proc. §16), which prohibits imprisonment in such cases.

Subdivision 5 was added in 1947 upon recommendation of the
Judicial Council to cover other cases of fraud and trust which did
not come within subdivision 4 because they did not require payment
into ecourt or to an officer of court. At the same time, subdivision 4
was extended to receivers appointed by the court. See 13 N.Y.
Jud. Council Rep. 24046 (1947). )

It should be noted that both of these subdivisions are in apparent
conflict with section 753(A) of the Judiciary Law, the general
provision authorizing courts of record to punish for civil contempts.
Subdivision 3 of that section allows contempt ‘“for the non-payment
of a sum of money, ordered or adjudged by the court to be paid, in
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a case where by law execution can not be awarded for the collection
of such sum.”” This section has generally been held to preclude
punishment by contempt for disobedience to any judicial pronounce-
ment where the remedy of execution is available. See Contempt-
Lzecution Study at pp. 715-17, 722-23 infra.

Never’qhgless, no question about the conflict has been raised and
the provisions are given complete effect in the decisions. Accord-
ingly, they have been retained in the proposed rule. For the sake
of consistency, however, it is recommended that section 753 (A) (3)
of the Judiciary Law be amended to take account of their existence.
The words ‘‘except as otherwise specifically provided by law or
the rules of civil practice’’ should be inserted after ‘‘in a case
where by law execution can not be awarded for the collection of
such sum.”’

60.6. Appointment of receiver.

A court, by or after judgment, may appoint a receiver of
property whicﬂ is the subject of an action, to carry the judg-
ment into effect or to dispose of the property according to its
directions. Unless the court otherwise orders, such a receiver-
ship shall be subject to the provisions of title 74.

Notes

This rule is derived from the second numbered subparagraph of
section 974. The first and third subparagraphs deal with the pro-
visional remedy of a temporary receiver pending the action or pend-
ing an appeal, and they have been treated in title 74. Since sub-
paragraph 2 concerns only the enforcement of a judgment its grant
of authority to appoint a receiver has been placed in this title,
but the details of the receivership have been made subject to the
provisions of title 74.
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TITLE 61. ENFORCEMENT OF MONEY JUDGMENTS

INTRODUCTION

This title substantially revises the present procedures for
enforcing a money judgment. The term ‘‘money judgment’’ is
defined in proposed section 13.1(a)(1). The great number of
such judgments which are never satisfied and the number which
are satisfied only after years of post-judgment litigation, frus-
tration, harassment and deception, involving substantial expen-
ditures of time and money, point to the pressing mneed for a
complete revision. As one observer recently noted:

Unfortunately, even cursory familiarity with this branch
of the law will produce in the student the impression that
the field possesses hopeless prolixity and diversification which
does not find its mateh in any other sector of the legal system.
The basic reason for this certainly unsatisfactory state of
affairs is the unhappy tendency of American jurisdictions
onn the one hand to cling with amazing tenacity to outmoded
preconceptions and traditions of the common law, and on
the other hand to give haphazard and unsystematic legisla-
tive relief to the pressing needs of the business community.

. .. True, creditors have gained a vast arsenal of remedies
but the procedures are often cumbersome, clumsy, inequitable
and overly technical. Moreover, the field everywhere bristles
with discrepancies and contradictory provisions and is full
of pitfalls threatening the unwary. Only the dishonest debtor
or the collection agency stands to gain from the present
condition. A complete overhauling and streamlining of the
whole collection devices is long overdue. [Riesenfeld, Collec-
tion of Money Judgments in American Law—A Historical
Inventory and a Prospectus, 42 Iowa L. Rev. 155, 181-82
(1957).]

Despite the fact that the purpose of most litigation is the
enforcement of rights rather than their bare declaration, post-
judgment procedures have received little serious consideration by
legal commentators and only minimal attention from the courts.
‘While the value of judicial supervision of pre-trial procedures has
long been recognized and the practice continuously expanded,
there has been no concomitant movement with regard to post-trial
procedures, although the need is at least as great. Even when
confronted with complete disregard of court orders or process or
with outright perjury or fraud, the courts have generally failed
to take the strong measures that are necessary, apparently because
enforcement of money judgments is deemed unimportant. Public
prosecutors, too, consider perjury and fraud in this area to be
beneath their dignity—a frequently-heard epithet is that they will
not act as a ‘‘collection agency.”’

Justifications for such neglect are frequently made on the ground
that, if a creditor receives the money due him, no harm ensues
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from flagrant violations of the enforcement procedures. Such a
viewpoint ignores both the societal interest in respect for law and
the frequency with which ereditors abandon their rights only
becanse of the present difficulties in enforeing them. On the other
hand, it is of course no justification for abuse of enforcement
procedures by creditors that the viclation may be more effective
in securing payment than strict adherence to the rules. While
this title attempts to eliminate some of the illogical distinetions,
inconsistencies and pitfalls in the present law by developing an
integrated and relatively simple system, no change is intended in
any substantial way in the balance between creditors and debtors.
‘Whether the proposed procedure is used to take advantage of
and to unmercifully harass honest debtors without assets or
means to acquire them or whether it is used to permit judgment
debtors with the ability to pay judgments to flout the law and
defraud their creditors depends, in the ultimate analysis, upon the
integrity of the bar and the seriousness with which courts view
the questions involved in the collection of judgments,

While the New York procedures have been often amended
and new remedies have been developed, changes have been made
with little regard to their effect on the basic enforcement frame-
work. As a result, there are two virtually separate and distinet
procedures for the enforcement of money judgments: execution
and supplementary proceedings. See also the discussion of judg-
ment creditors’ actions for discovery and satisfaction and receiv-
ership in supplementary proceedings in Liens and Priorities
Affecting Personal Property in New York Procedures for the
Enforcement of Money Judgments at pp. 742-753, 767-773 infra.

The wages of a judgment debtor may be reached by garnishee
execution pursuant to section 684 of the article on executions or
by an installment order pursuant to section 793 of the supple-
mentary proceedings article. One judgment creditor may obtain
an installment order requiring a judgment debtor to pay over all
of his salary except that which is necessary for his subsistence
and another judgment creditor may obtain an additional ten per
cent of the salary by garnishee execution. While a garnishee
execution may mnot be obtained until an execution has been
returned unsatisfied, there is no such requirement with regard to
gn installment order. The payments under a garnishee execution
are collected by a sheriff who deducts his poundage and fees;
under an installment order, payments are made directly to the
judgment creditor.

A judgment debtor’s debtor may be stayed from paying the
indebtedness by the service of a subpoena in supplementary pro-
ceedings (N.Y. Civ. Prac. Act §781) or by the sheriff leaving a
copy of an execution specifying the indebtedness. Id. §687-a(2).
Discovery regarding the indebtedness may be obtained either by
a procedure specified in the execution section (id. §687-a(3)) or by
supplementary proceedings. Id. §779. Should payment of the
indebtedness to the sheriff be refused, both procedures permit the
judgment ereditor to move for an order authorizing him to maintain
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an action; under the execution section, however, the sheriff is
apparently entitled to poundage upon the amount recovered.
Id. §687-a(6). In addition, under the supplementary proceeding
article, the judgment creditor may seek an order for payment
directly to him. Id. §794.

Other differences abound. Even certain types of property which
are exempt from application to the satisfaction of a judgment
if the judgment creditor utilizes a supplementary proceeding (¢d.
§792) are not exempt under the execution sections. Apparently
some variations derive from the fact that the supplementary pro-
ceeding sections are more recent and therefore contain more
modern provisions. Thus, if an execution is to be issued to a
county other than that in which judgment was rendered, a trans-
crip of the judgment must be docketed (id, §648), but there is no
such requirement for supplementary proceedings.

In addition to the difficulties engendered by the existence of
these virtually independent methods for the enforcement of judg-
ments, there are numerous inconsistenecies and fine distinetions
within each procedure which are apparently devoid of logie or
social policy. For example, if a third party is indebted to the
judgment debtor, the court may order him to pay the indebtedness
directly to the judgment creditor under section 794(2) of the
supplementary proceeding article, while section 796 of the same
article implies that a third party holding money belonging to the
judgment debtor can only be ordered to pay it to a sheriff. A
judgment creditor seeking to discover the balance in the judgment
debtor’s bank account may require the bank to send him the
information by mail by paying the bank a fee of twenty-five cents,
Id. §782-a. Yet, if he requires an officer of the bank to come into
court with books and records to be examined for the same purpose,
he pays no fee, and the bank is restrained from transferring the
funds in the account as well as any other property of the judgment
debtor which comes into its possession within two years. N.Y.
Civ. Prac. Act §§779, 781 ‘

The great disparity in the procedures followed by the courts in
different counties has also been the source of great confusion in
this area. See Raybin, Judgment Debtor Proceedings in the City
Court, 136 N.Y.I.J. no. 79, p. 4, cols. 1-3 (1956). Even within
the same county, loecal inferior courts may have independent
enforcement machinery and marshalls and constables may levy
under executions issued to them upon the same property affected
by civil practice act levies and restraints. .

Issuance of an execution to the sheriff, at least in large commu-
nities, was characterized over two decades ago as a ‘‘solemn and
ancient farce.”” See Cohen, Collection of Money Judgments in
New York: Supplementary Proceedings, 35 Colum. L. Rev. 1007
(1935). It is only useful where the judgment creditor knows of
non-exempt property of the judgment debtor. But, as a result
of the requirement of an unsatisfied execution as a prerequisite
for a garnishee exzecution, attorneys are frequently placed -in
the absurd position of specifically instructing the sheriff to return
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the execution unsatisfied, and any demand which the sheriff makes
upon t]le judgment debtor in such a case becomes a meaningless
formality. :

The necessity of first discovering assets before an execution
could be eﬁ"eqtlvely utilized led to the development of supplemen-
tary proceedings. See First Report of the New York Commis-
sioners on Practice and Pleadings 201 (1848). This was to be
accomplished by compelling the judgment debtor, as well as other
persons, to submit to an examination under oath. Gradually,
‘_che procedure was expanded: leave of court became unnecessary
in many cases and ‘‘proceedings supplementary to execution’’ gave
way to ‘‘proceedings supplementary to judgment’’ when an
unsatisfied execution ceased to be a prerequisite.

As succintly summarized by Judge Finch in Reeves v. Crownin-
shield, 274 N.Y. 74, 76, 8 N.E.2d 283 (1937):

) The uncollectibility of money judgments has ever been a sub-
jeet of concern to bench and bar. A large part of the statute
law pf th1§ State is designed to enable a judgment creditor to
obtain satisfaction upon his money judgment. That a large
percentage of these money judgments have remained uncol-
lectible has b_een confirmed by statistical surveys. (Study of
Civil Justice in New York [Survey of Litigation in New York],
Johns Hopkins University Institute of Law [1931].) Many
debtors who were in a position to pay have evaded their legal
obligations by unlawful and technical means. Discontent with
this situation resulted in agitation for reform in collection
procedure. (Levien, The Collection of Money Judgments,
New York Legislative Document, No. 50 F [1934].) Finally,
in 1935, upon the recommendation of the Judiecal Couneil, a
law was enacted creating a new mode of enforcing the payment
of judgments (Laws of 1935, ch. 630).

This ““new mode’’ of enforcing judgments was a modernization
of supplementary proceedings, but the reform did not appreciably
improve matters. The operation of supplementary proceedings has
been marked by perversion of its basie purposes and by flagrant
disregard for process and orders of the court. In practice, about
ninety percent of the judgment debtors who are subpoenaed or
ordered to appear in court default. A daily calendar record for a
typical month is appended to these notes. In no other area of the
law are court orders and process so freely disobeyed. Upon the
judgment debtor’s default, the court will issue an order to show
cause why he should not be punished for contempt. If he appears in
response to the order, the court virtually never imposes a penalty
upon the judgment debtor for having defaulted upon the original
subpoena or order but merely directs him to submit to an
examination.

If the judgment debtor defaults upon the show cause order, as
three-quarters of them do, he may be brought before the court by
a bailable attachment issued to the sheriff. Some courts, however
do not require the attachment but, upon default on the order to
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show cause, the debtor is permitted to purge himself of contempt
by the payment in installments of a fine, which cannot exceed $250
unless actual damage can be shown. The fine is paid to the judg-
ment creditor and applied to the satisfaction of the judgment. Ten
dollars in costs is generally the only additional penalty imposed for
having been in default both on the examination subpoena or order
and on the order to show cause. Where a judgment involves a sub-
stantial sum, the judgment ereditor may be required to repeat this
procedure many times, with a ‘‘recovery’’ each time—in install-
ments spreading over many months—of no more than $250.

Hven if the judgment debtor does appear for examination, the
judgment creditor’s problems are far from over. In most courts,
the procedure upon examination has not substantially changed since
this 1932 description by the Brooklyn Bar Association:

The orders and the subpoenas now issued under section 773a
are returnable before the Justice presiding at Special Term
Part II, but neither he nor anyone else presides at such
examination. Actually the Justice is now only consulted to
pass upon any disputed point. Hxperience shows, however,
that the amount of time wasted in waiting for an opportunity
to see the Judge in such event is so great that attorneys often
forego important questions, rather than wait for a decision

Tn the City Court the examinations are conducted in a room
and in a manner to deseribe which words are inadequate.
There are no adequate accommodations. Attorneys conduct
examinations of debtors sitting or standing around tables or
desks, windowsills, against walls or post—sometimes even on
benches in the room in which debtors are first called. Upon
occasions even these ‘conveniences’ have not been available.
Noise of quarrels fills the room . . . . Chaos reigns in
place of order and dignity . . . .

Under such circumstances, one should not be surprised to
find that evasion and perjury are general and the whole truth
the exception is such examinations. What the average debtor
does not know before appearing for examination, he very
quickly learns from his neighboring debtor. [Brooklyn Bar
Association, Tentative Report of the Committee on Improve-
ment of Supplementary Proceedings 5 (1982).]

It is apparent that, as to the ten percent who obey the subpoena
order and appear for examination, the situation breeds disrespect,
degradation and disregard for our legal system. Despite repeated
criticism of this procedure, and the extraordinary waste of time
and effort which it entails, no more effective procedure exists. Many
attorneys prefer the judgment debtor to default upon the examina-
tion, thereby enabling them to seek the $250 fining order. In fact,
there are attorneys who fail to seriously examine a judgment debtor
who does appear, coercing him into consenting to successive
adjournments—sometimes on the pretext that the debtor failed to
bring all the books and records the attorney wishes to examine—
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until the judgment debtor, who can little afford the ti
of repeated trips to the 1 i ome arrangenant
o payment 011? default;ourthouse, either makes some arrangement
With regard to third persons, there is also a substantial differ-
ence between practice and statutory provision and purpose. For
example, the examination provisions are regularly utilized to bring
pressure upon the judgment debtor. Thus, a debtor’s wife or a
relative or employer may be subpoenaed as a third party merely
to harass the Judgment debtor and to ‘‘induce”” him to make pay-
ments upon the Judgment. Under section 783(3) of the civil prac-
tice act, ‘‘third parties’’ are not entitled to witness fees or traveling
expenses, although “witnesses’’ are. See also N.Y. Civ. Prac. Act
§782_ (7). A “thu:d party’’ is one who there is ‘‘reason to believe”’
has in ,hIS possession or control at least ten dollars’ worth of the
debtor_s property and his examination is restricted to questions
regarding such property. These restrictions are seldom observed.
Attorneys for judgment creditors often allege ‘‘reason to believe’’
that a person has the debtor’s property on the flimsiest of evidence
if not on mere speculation, to avoid payment of witness fees and
travel expenses, and to be protected by the restraining provision
which can be used against third parties but not witnesses, if it should
turn out that the ‘“witness’’ is in possession of some of the debtor’s
p;(;pte_rty. . I\%Ereover, attorneys seldom feel constrained. to restrict
(slub; ;grnl;e (i), e property in the possession or control of the person
Sometimes, the attorney is not interested in going to th
and expense of djspovering the extent of asse%s 01g" of is:u?l‘logul;lg
execution or obtaining a turnover order, but he serves a subpoena
on a third party solely to effect the restraint upon transfer that it
contains. He then waits until the judgment debtor seeks to recover
the property restrained and finds that he must satisfy the judgment
in order to have the property released. In the case of a bank
account, twice the amount of the judgment is tied up. While the
duration of the restraint is purportedly limited to two years, and
may lljye extended only for ‘‘good cause shown,’’ the require’ment
Ienngn i Ifa &?)Srfy circumvented by obtaining a subsequent order for
Under the present provisions, executions, and all motions relating
to them, are considered to be part of the original action. Thus orders
made as a result of such motions are not ‘““final’’ for the purposes of
appeal. Cohen & Karger, Powers of the New York Court of Appeals
169-170 (rev. ed. 1952). With respect to a judgment rendered by
the Supreme or a County Court, this presents no conceptual diffi-
gultg, since the execution, and the papers relating to it are captioned
;ré 11; gecf(giztighlch rendered the judgment, and motions are return-
With respect to the judgments of lower courts. h
anomalous s‘ituagtion exists. Exeept for loeal enfore,emtggegsrr’wgi
of an execution issued directly to a marshall (see, e.g., N.Y.C. Munic
Ct. Code §130) or a constable (see, e.g., N.Y. Justice Ct. Act 5281)'
enforcement of a money judgment rendered by a lower court ié
started by the filing of a transeript of the judgment with the clerk
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of the county in which the lower court is located. It should be
noted, however, that a transcript of judgment in a number of City
Courts may be filed with any county clerk. See 4 N.Y. Jud. Confer-
ence Rep. 125, 153 (1959) (study and proposals for uniform tran-
seript and certificate act). As soon as a transeript is issued or filed,
loeal enforeement is impossible. See, e.g., N.Y. Munie. Ct. Code §130;
N.Y. Justice Ct. Act §278. Cf. N.Y. Laws 1939, c. 274, §170(b),
as added by N.Y. Laws 1949, c. 502 (no money judgment of Nassau
county distriet court, except for a wage earner or small claim, ean be
enforced locally by a marshall). Thereafter, in the case of such
eourts ag the Municipal Court of the city of New York or the Nassau
county District Court, the judgment is ‘‘deemed a judgment of the
supreme court and may be enforced accordingly.”’ N.Y.C. Munie.
Ct. Code §131(3) ; N.Y. Laws 1939, c. 274, §171(c). But of. 4 N.Y.
Jud. Conference Rep. 125, 166-67 (1959). Similarly, where a
judgment is rendered in a Justice Court, or in one of the local courts
governed by the Justice Court Act, after a transeript has been filed
with the county clerk, with minor exceptions, an execution ‘‘must
be in the same form and executed in the same manner as an execution
issued upon a judgment of the county court.”” N. Y. Justice Ct.
Act §279. :

Since there is no enforcement difference between a Supreme Court
judgment and a County Court judgment, lower court judgments,
after transeripts are filed, are enforeed identically with those of
the state-wide courts: executions may be captioned in, and issued
out of, the Supreme or a County Court; presumably, therefore,
motions relating to an execution are brought in these courts. This
seems to be true even with respect to a motion made before an execu-
tion was in fact issued. These motions are not separate special
proceedings and they are not made in the court where the action
itself was pending. Conceptually, however, they must be considered
as motions in the action, and hence, for the purposes of enforcement
not only is the judgment deemed a Supreme or County Court judg-
ment, but the action must be deemed to have been a Supreme or
County Court action. But cf. 4 N.Y. Jud. Conference Rep. 125,
166-67(1959). Otherwise, such questions as the appealability of
the determination of the motion and the venue of the motion would
remain unanswered. The situation is somewhat analogous to the
motion made in Supreme Court for a subpoena which is necessary
to a lower court action and cannot be served within the lower court’s
territorial jurisdiction.

In the case of supplementary proceedings, the situation is entirely
different. A supplementary proceeding is expressly designated a
‘‘special proceeding’’ (N.Y. Civ. Prac. Act §773), which is insti-
tuted upon service of a subpoena or order. Id. §774. According to
one authority, this designation ‘‘can be explained only as [an]
- accident of history.’” Cohen & Karger, op. cit. supro at
1381. Indeed, this ‘‘special proceeding’’ is most unusual: the relief
sought is frequently only disclosure, no petition or answer is utilized,
commencement is by service of an order or subpoena rather than by
service of a notice, and the proceeding frequently terminates without
a ‘‘final order’’—in fact, the court is seldom called upon to make
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any determination— at the conclusion of an examination. Kven the
conclusion of an examination does not terminate the proceeding for
all purposes, as restraints contained in the first papers served
apparently .terminate only upon the expiration of two years from
service, regardless of the disposition of the ‘‘proceeding.’”’ Con-
versely, where an examination is not concluded, the ‘“proceeding’’
is deemed closed after two years.

The failure of this ‘‘special proceeding’’ to meet most of the
traditional tests creates nwmerous problems. A similar situation
arises in the civil practice act with respect to arbitration, which is
also expressly designated a ‘‘special proceeding,’’ even where no
court intervention is sought. See N.Y. Civ. Prac. Act §1459; pro-
posed section 17.2 and notes. At least one court has speculated,
without ruling, on the validity under our concepts of due process
of a ‘“‘proceeding’’ of which the debtor had no notice. See Estats
of Schwartz v. Dunishtock, 175 Misc. 860, 86465, 25 N.Y.S.2d
742, 746-47 (N.Y.C. Ct. 1941).

Nevertheless, the designation of a proceeding supplementary to
judgment as a ‘‘special proceeding’’ serves some useful purposes.
Administratively, it serves to channel examinations and motions
to a single court in each county. In New York city, the City Court
handles most of these proceedings, since it has jurisdietion over
proceedings on Municipal Court judgments as well as on its own
judgments. N.Y. Civ. Prac. Act §777. The City Court of Buffalo
also handles proceedings on its own judgments, and in other
counties the bulk of the proceedings are in the County Court. Ibid.

The statute expressly provides that proceedings may be instituted
upon judgments of ‘‘any court of this state, whether or not of
record.”” Id. §778. But see 4 N.Y. Jud. Conference Rep. 171
(1959). It also provides that it ‘“shall not in any case be necessary,
as a condition of maintaining a proceeding . . . , to file any
transeript of judgment in the office of any county clerk.”” N.Y. Civ.
Prac. Act §777.

Since examinations must be held in the county where the person
to be examined resides, is regularly employed or has a place for
the regular transaction of business in person (id. §777 (judgment

debtor) ; id. §780 (third party) ; ¢d. §782(3) (witness)), and since

each service of a subpoena or order apparently institutes a separate
proceeding (4d. §774), there may be literally dozens of proceedings
““pending’’ in different courts, or in the same court, at the same time
upon a single judgment. Ordinarily, there is no effective way
that anyone but the judgment creditor may determine the number
or nature of such proceedings. Moreover, it is common practice to
caption each of the proceedings identically as the judgment ereditor
against the judgment debtor, despite the fact that the creditor
may be seeking relief against a third party, or merely information
from a witness. See, e.g., Hollywood Garage Corp. v. Pettis & Co.,
169 Misc. 906, 9 N.Y.S.2d 374 (Sup. Ct. 1938). But cf. Karger,
Titles of Actions and Special Proceedings 29 (1957).

The proposed title attempts to eliminate some of the duality of
procedure in the present provisions. It also largely eliminates any
remaining justification for continuing the statutory judgment credi-
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tor’s action procedure provided for in sections 1189 through 1196
of the civil practice act. Those sections constitute a statutory
preservation of the ancient creditor’s bill in chancery. See Note,
Present Status of the Creditor’s Bill in New York, 6 Syracuse L.
Rev. 334, 335 (1955). Although Field intended the abrogation o’i;
that procedure and its replacement by the ‘‘cheaper and easier
proceedings supplementary to execution (First Report of Commis-
sioners on Practice and Pleadings 201 (1848)), th'e.leglslature
merely adopted supplementary proceedings as an additional, alter-
native procedure. See N.Y. Code Civ. Proc. §182, preliminary
note (Throop ed. 1880). Since execution and supplementary pro-
ceedings afford far simpler procedures for discovering and reaching
the judgment debtor’s assets, the creditor’s action is seldom utilized
today. See 13 Carmody-Wait, Cyclopedia of New York Practice
684 (1954). Whatever vitality it still has is due to two factors.
First, a contract to purchase real property may not be reached
under any other enforcement procedure, unless it has been
attached prior to judgment. N.Y. Civ. Prac. Act §§513, 9_13., 1192.
Since proposed sections 18.1 and 13.2 contemplate the elimination
of the restriction in present section 513, there is no reason for con-
tinuing the creditor’s action on this secore. Second, the creditor’s
action affords a method for resolving questions of title without the
risk entailed in a wrongful levy under execution, which gives rise
to the present adverse claimant provisions. Proposed rule 62.17,
however, affords a more expeditious method for determining title
than either of these present procedures. )

The provisions designating particular courts in which supple-
mentary proceedings are brought are retained by proposed rule 61.1
to enable the courts which now handle the bulk of these progeedmgs
to continue to do so, and not burden other courts not having ade-
quate facilities. In order merely to effect a restraint or to examine
a debtor, third party or witness, however, the proposed rules df) not
require that a ‘‘special proceeding’’ be instituted. Restraining
notices and subpoenas may be issued out of any court in which a
proceeding could be brought. Thus, in most cases, no proceeding
will be brought; the procedure will therefore be similar to that
under present execution practice. Moreover, examinations are
permitted to be held outside the courthouse, which should afford
some relief to already over-taxed facilities.

If affirmative relief is sought against a judgment debtor, no
special proceeding is necessary since the court which rendgred the
judgment already has jurisdiction over him. Thus, a motion may
be made in any court in which a special proceeding could have been
brought for an order directing a debtor to turn over property or pay
installments to the judgment creditor. This motion is ‘‘in the
original action’’ in much the same way that present motions f'or
leave to issue an execution brought in Supreme Court are consid-
ered to be motions ‘in the action’’ in a lower court which rendered
the judgment.

If affirmative relief is sought against third parties, however, a
special proceeding is brought under the proposed rules by the judg-



242 TENTATIVE DRAFT

ment creditor, as petitioner, against the third party as respondent.
In this area, the present procedure is largely retained.

In abolishing the rule of present section 643 that personal prop-
erty must-be exhausted before a levy can be made on real property,
an unwarranted burden on judgment creditors and tenderness for
judgment debtors is removed from the statutes. The debtor can
hardly claim that he is being harassed by sale of his real property
since, if he has enough personality, he should satisfy the judge-
ment by turning over sufficient money or personal property; in
such a case, the creditor will not be prejudiced, since he has
a lien on the real property. On the other hand, the judgment
debtor may prefer to retain his personal property and have his
real property applied to the satisfaction of his judgment, and
the creditor may acquiesce in such an arrangement. It is interest-
ing to note that in Illinois real property must be levied upon
before personal property. Ill. Ann. Stat., c. 77, §11 (Smith-Hurd
1935) ; see also Note, 47 Nw. L. Rev. 548 (1952).

The change also has the merit of avoiding a number of difficul-
ties. For example, there is today an ambiguous distinetion between
the characterization of leasehold property depending on whether
the unexpired term of the lease is for more or less than five years
at the time of the sale. Section 708 of the civil practice act states
that the term ‘‘real property’’ as used in the sale and redemption
sections includes leasehold property where the lease has at least
five unexpired years. By implication, a lease having less than
five years to run is not ‘‘real property.’’ See 7 Carmody-Wait,
Cyclopedia of New York Practice 629 (1953). Sections 509,
510(1) and 512, however, include ““chattels real’’ with real prop-
erty in dealing with liens and levies. Since section 33 of the
Real Property Law defines a ‘‘chattel real’’ to mean an estate
for years, the extent to which a lease for less than five years is
treated as real property is unclear. Cf. N.Y. Real Prop. Law
§290(1) (“‘real property’ for the purpose of recording includes
‘‘chattels real, except a lease for a term not exceeding three years’’).
There is also a distinction between growing annual crops which
are considered personal property and growing perennial ecrops
which are considered realty until they are severed from the land.
See 7 Carmody-Wait, op. cit. supra at 624.

For a discussion of the various rules with respect to priority
of levy between real and personal property, see Note, 47 Nw.
L. Rev. 548 (1952). '

Proposed rule 61.2 consolidates the seattered provisions for enjoin-
ing transfer of the debtor’s assets and permits a restraining notice
to be utilized as an independent enforcement weapon without court
order. Proposed rule 61.3 provides for disclosure in aid of enforce-
ment; it parallels many of the rules in proposed title 34, which
deals with disclosure generally. A method for the mail examina-
tion of all third persons similar to that presently provided only
for financial institutions is contained in this rule. Hxaminations
requiring the appearance of judgment debtors, witnesses and third
parties may be secured without application in many situations
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where present law requires leave of court, but the dlstmctlpn
between third parties and witnesses—and the consequent denial
of fees to the former—has been abolished.

Enforcement by court order is covered in proposed rules 61.4,
61.5 and 61.6. TUnder these rules, a garnishee required to pay
money in satisfaction of the judgment does so directly to the
judgment creditor rather than through the sheriff as a “middle-
man.”” As a substitute for the present garnishee execution on
wages, the procedure for installment orders is expanded in pro-
posed rule 61.5 so that an order can operate as a levy on wages,
but only upon default of voluntary payment by the debtor. A
debtor is thus enabled to avoid embarrassment and the risk of
losing his job while his creditor is substantially as secure. T!le
vestigial requirement that an execution must be returned unsatis-
fied before garnishment execution can be obtained is abolished
by the counsolidation.

Proposed rule 61.7 is new. It vastly simplifies the present sup-
plementary proceedings receivership provisions and incorporates
the generally applicable parts of proposed title 74, which relates
to temporary receivers as a provisional remedy.

A new provision, proposed rule 61.8, permits the use of enforce-
ment devices after verdict or decisions but before the judgment is
actually entered. Protection prior to verdict or decision is afforded
in some cases by attachment. See proposed article 15; proposed
title 72.

Executions against real and personal property are covered by
proposed rule 61.9. The requirement that transeripts of the judg-
ment be filed in each eounty to whose sheriff an execution is issued
has been eliminated, as has the requirement that leave of the court
must be obtained to issue an execution after five years in eertain
situations.

Proposed rules 61.10 and 61.11 regulate levy and sale of per-
sonal property; proposed rules 61.12 and 61.13 are the parallel
provisions for real property. Proposed rule 6.14 provides for the
disposition of the proceeds of a sale in accordance with the priority
system contained in proposed article 13. The principal change
made by these rules, in addition to the elimination of the require-
ment that personal property be exhausted before real property
can be levied upon, is the elimination of the right of redemption of
real property.

Although imprisonment as punishment for contempt has been
retained, execution against the person has been eliminated. See
introduction to proposed title 71.

The present remedies for failure of title to property sold are
continued by proposed rule 61.15. Proposed rule 61.16 is an omni-
bus rule permitting the court to control enforcement through direc-
tions to the sheriff. The present provisions for determination of
adverse claims to property affected by an enforcement device are
consolidated and simplified by proposed rule 61.17.

Proposed rule 61.18 contains provisions for protecting a debtor
or other person from abuse of any of the enforcement devices. On
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the other hand, debtors who avoid service by leaving or concealing
themselves may be arrested under proposed rule 61.19 and both
debtors and third parties may be confronted with effective penal-
ties under proposed rule 61.20 if they thwart enforcement by disre-
garding process and orders.

References to ‘‘property,”” ‘‘debt,”’ ‘‘garnishee,”” ‘‘judgment
creditor’’ and ‘‘judgment debtor’’ in this title should be construed
in accordance with proposed section 18.1, which also defines a
“money judgment.”’ See also proposed title 60.

TABLE OF RULES IN TITLE 61

61.1. Where enforcement proceeding instituted.
E%g I%ou'rt andbcounty in which proceeding instituted.
: otices, subpoenas and motions.
61.2. Restraining notice.
(a) Issuance; on whom served; form; service.
Eb)) éﬂfﬁeet of restraint; prohibition of transfer; duration.
¢) Subsequent notice.
61.3. Disclosure,
E%)) 1]4;01'111 of subpoena ; service.
ees.
(e) Time and place of examination.
(d) G_on(}uct of examination.
E 8 glllglr):t;g(llg de{;positiop; 1t3.hysica1 preparation.
uent examination.
61.4. Payment or delivery of property of ju_dgment debtor.
(a) Property in the possession of judgment debtor.
Eb)) gropertytn?tt H;’f th:;e possession of judgment debtor.
e ocuments to effect payment or delivery.
61.5. Installment payment order.
(a) Motion for installment order.
{(b) Withholding of installments.
gig gaylx_lent of debts owed to judgment debtor.
7. Receivers.
(a) Appointment of receiver.
(b) Extension of receivership.
61.8. Enforcement before judgment entered.
61.9. Executions.
(a) Form
(b) Issuance.
(e) Return.
(d) Records of sheriff.
61.10. Levy upon personal property.
(a) Levy by service of notice.
(b) Levy by seizure.
61.11. Bale of personal property.
(a) Public auction.
(b) Public notice.
(e) Order for immediate sale or disposition.

61.12.
61.13.

61.14.
61.15.
61.16.
61.17.
61.18.
61.19.
61.20.
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Levy upon real property.

Sale of real property.
(a) Time of sale; public auction.
(b) Sale of mortgaged property.
(e) Notice of sale.
(d) Conveyance; proof of notice.

Disposition of proceeds of sale.

Failure of title to property sold.

Directions to the sheriff.

Proceeding to determine adverse claims.

Modification or protective order ; supervision of enforcement.
Arrest of judgment debtor.

Disobedience of subpoena, order or restraining notice; false
swearing ; destroying notice of sale.

RULES—TITLE 61. ENFORCEMENT OF
MONEY JUDGMENTS

61.1. Where enfércement proceeding instituted.

(a) Court amd county in which proceeding instituted.

1. If the judgment sought to be enforced was entered in

the city court of the city of Albany, Buffalo, Mount Vernon,

New York, Rochester, Schenectady, Troy, Utica or Yonkers,

or in the municipal court of the city of Syracuse, and the

respondent resides or is regularly employed or has a place

for the regular transaction of business in person within the

county in which the court is located, a special proceeding

authorized by this title shall be instituied in thal court or

in the county court of that county.

2. If the judgment sought to be enforced was entered in

the municipal court of the city of New York, and the respond-

ent resides or is regularly employed or has a place for the

regular transaction of business in person within that city, a



246 © TENTATIVE DRAFT
special proceeding autltoriged by this title shall be instituted
m the city court of the city of New York.

3. In any other case, if the judgment sought to be enforced
was entered in any court of this stéte, a special proceeding
outhorized by this title shall be instituted either in the
supreme court or a county court, in a county in which the
respondent resides» or s regularly employed or has a place
for tﬁe regular iransaction of business in person, or, if there
s mo such county, in any county in which he may be served
or the county in which the judgment was entered.

4. If no court in which o special proceeding authorized
by this title could be instituted is in session, the special
proceeding may be instituted in the supreme court or g county
court in any county within the judicial district in which the
proceeding cmﬂd otherwise be instituted or in any county

adjoining the county in which the_proceeding could otherwise

be instituted.
Notes

This subdi_vision is based upon section 777 and the first sen-
tence of section 773 of the civil practice act. While section 777
relates w .the place of institution of proceedings against judgment
debtors, its provisions are incorporated by sections 780 and
782(3), W.hl(‘,h apply to the place where proceedings against
third parties and witnesses are to be instituted.

Thgse present sections primarily serve to limit the place of an
examination as well as the place where the proceeding is insti-
tutqd‘ 'Under proposed rule 61.3, however, it is not necessary
to institute a proceeding in order to conduct an examination,
Neverthelegs, the place of examination under the proposed rules
does not differ substantially from present practice, at least with
respect to the county in which the examination is held. See notes
to proposed rule 61.8(c).
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Present sections 777, 780 and 782(3) are exceedingly cumber-
some and ambiguous. While the proposed subdivision is intended
to retain the present practice in order that there be no shift
in the administrative burdens imposed by supplementary pro-
ceedings, it has been necessary to clarify some of the present
provisions.

Rather than use the term ‘‘court of record,”” proposed sub-
paragraphs 1 and 2 specifically list the courts of record below
the Supreme and County Courts. See N.Y. Judiciary Law §2.
The City Court of Buffalo is also listed, in order to retain the
present express authorization to that court, which is not a court
of record. See proposed section 13.10 and notes. Throughout
the proposed rules, the distinction between provisions appliecable
in eourts of record and those applicable in courts not of record
has been eliminated wherever possible; in this case, however,
existing facilities for handling supplementary proceedings would
be disturbed by any alteration in the present provisions.

The provision of present section 773 that supplementary pro-
ceedings may be had on any judgment rendered in the state,
whether by a court of record or by a court not of record, is
included in the opening language of proposed subparagraph 3.

Present section 777 apparently indicates that a proceeding on
a judgment of the Municipal Court of the city of New York should
be instituted in the City Court in the county where the debtor
lives or works. Because of the ease of transportation within
New York city, and in accordance with other provisions of the
proposed rules, New York city is treated as a single unit, and a
proceeding under proposed subparagraph 2 may be instituted in
any county in the city of New York,

The term ‘‘respondent’’ in the proposed subdivision designates
the adverse party in the special proceeding. See proposed rule
27.1. The judgment creditor would be the petitioner in the pro-
ceeding and the respondent may be a garnishee, employer or other
third party. See, e.g., proposed rule 61.4. Sinece no proceeding
is necessary to examine a witness and since the judgment debtor
is proceeded against by motion (see proposed subdivision (b)),
a witness or the judgment debtor will not ordinarily be a
‘“‘respondent.”’ A witness or judgment debtor is considered as if
he were a “‘respondent,”’ however, for the purposes of subdivi-
sion (b), which designates the appropriate court for issuance of
subpoenas and notices, as well as the appropriate court for making
a motion against the judgment debtor.

The fourth sentence of present section 777, as well as the second
sentences of present sections 780 and 782(8), are covered in sub-
paragraph 4. Cf. proposed rules 33.3(a), 33.3(e) and 33.4.

The separate venue provisions for garnishee executions in sub-
division 1 of present section 684 have been deleted; they are
unnecessary as a result of the consolidation of garnishee executions
with installment payment orders. See proposed rule 61.5 and
notes.
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(b) Notices, subpoenas and motions. A notice or subpoeﬁa
a?fthom'zed by this title may be issued from, and a motion
authorized by this title may be made in, any court in which
a special proceeding authorized by this title could be instituted
if the person served with the notice, subpoena or motice of

motion were respondent.

Notes

Smce.this_ title eliminates the necessity of instituting a special
proceedlpg in order to examine or strain a person, or in order to
seek relief against a judgment debtor, the proposed subdivision
1s necessary to specify the court from which subpoenas and notices
are issued and in which a motion is made. It also replaces a
similar provision contained in the second sentence of subdivision
8 of present section 782, that a proceeding is ‘‘deemed pending”’
upon issuance of _brocess, even if the process is not served, for the
purpose of examining a witness out of the state. ’

By making subpoenas, notices and enforcement motions in
effect part qf the original action, some of the present problems
of fi‘ppea} raised by the designation of supplementary proceedings
as “'special proceedings”’ are eliminated. See introduction to this
title; see also Cohen & Karger, Powers of the New York Court
qf Appeals 131 & n.20, 169, 203 n.63 (rev. ed. 1952). Examina-
tions, .rest‘ramts and enforcement motions would ordinarily not
result in “‘final orders’’; this is similar to the present disposition
of.motlons relating to executions. Ibid. Where the rights of a
ﬂ.nrd_ party are inv.olved, however, oxn- affirmative relief against
h.1n1 is sough.t, the judgment creditor would proceed under this
title by special proceeding which would result in an appealable
Jjudgment. See proposed rule 27.9.

61.2. Restraining notice.
Preliminary Note

This rule is based upon parts of sections 773 775(1 7
779('4), 781, 783(1), 783(2), 799 and 799-a in the aréie%é anr()i())-’
ceedings supplementary to judgment of the civil practice act. It
also replaces parts of present sections 687-a(2), 687-a(7) and 795

Some of these present provisions provide for restraints on thé
transf'er. of a Ju(_igment debtor’s property: section 775( 1) allows a
restraining provision in an order for the examination of a judgment
deth'r; section 779(1) is a similar authorization for third party
examination orders; section 781 takes effect when a subpoena for
the examination of a judgment debtor or third party, indorsed
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with the section, is served. Section 799 permits the court to make
an injunction order restraining any person, ‘‘whether a party or
not a party to the special proceeding,’’ and section 799-a provides
that the judgment debtor’s transfer of property subject to restraint
is void against the creditor, even though the debtor was not
restrained himself. Seection 795 provides for a restraint when an
action is brought against a judgment debtor’s debtor and section
687-a provides for a similar restraint when such a debt is levied
upon. The remaining provisions relate to duration of the restraint
and methods of service.

It has been suggested that the judgment itself should contain a
restraining provision. Report of the Commission on the Adminis-
tration of Justice in New York State 354 (1934); Zwerdling v.
Hamman Building Corp., 145 Mise, 471, 473-74, 259 N.Y. Supp. 593,
596 (Sup. Ct. 1932). In 1932, the Committee on Practice and Pro-
cedure in the City Court of the New York County Liawyers’ Asso-
ciation recommended :

[I1t would be advantageous to have the judgment automati-
cally operate as a restraining order prohibiting the judgment
debtor from disposing of his property without a fair considera-
tion, unless the judgment were bonded. To effeet such restaint,
however, it would be necessary (1) that the action be com-
menced by personal service of a summons accompanied by a
notice to the effect that the judgment entered would restrain
the defendant from disposing of his property. (2) If a com-
plaint were served, a prayer for such relief should be incor-
porated and (3) the judgment itself should contain such a
restraining order and be served upon the judgment debtor or
his attorney. [Yearbook, New York County Lawyers’ Associa-
tion 284 (1932).]

If service of the judgment is to be required, there appears to be
no advantage to be gained by including the restraining provision
in the judgment and there may well be practical disadvantages.
Moreover, the notice accompanying the summons and complaint con-
templated by the Committee of the County Lawyers’ Association,
might well be interpreted by the prospective judgment debtor as
notice to dispose of his assets prior to the entry of judgment. Pro-
posed rule 61.8 provides greater protection than the New York
County Lawyers’ Association proposal. If the judgment creditor
has grounds to believe that he will have difficulty in collection, he
can obtain a restraint when the decision is handed down. Some
prior protection is available through provisional remedies.

Proposed rule 61:2 provides a simple method for restraining the
judgment debtor from disposing of any of his non-exempt property
until the judgment is satisfied, vacated, or the time limited for com-
mencing an action upon the judgment expires. Under present law,
restraint of transfer is generally treated as an adjunct to examina-
tion and to application by the judgment creditor of discovered assets
to the satisfaction of the judgment. In practice, however, a
restraining notiee is sometimes used as an enforcement procedure
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by jtself. There is no substantial reason for the present restriction
which permits restraining notices without a court order only where
an examination is sought. The proposed rule contemplates inde-
pendent use of a restraining notice where desirable. 1f the judg-
ment debtor does not have any non-exempt assets, the restraining
notice will not affeet him ; if he does, he should be required to apply
those assets to the satisfaction of the judgment, before the restraint

is released. The burden is placed where it should be—upon the

judgment debtor.

Sinee the restraining notice is an enforcement procedure, where
the judgment debtor obtains a stay for purposes of appeal pursuant
to proposed rule 80.9, the prohibition against disposition of assets
will be suspended. The court should continue the restraint, how-
ever, as it may do pursuant to proposed rule 80.9(b), where a stay
is obtained without security. Similarly, the court may impose a
restraint upon the judgment debtor at the conclusion of trial pur-
suant to rule 61.8, pending the giving of security.

(a) Issuance; on whom served; form; service. A restraining
notice may be issued by the clerk of the court or the attorney
for the judgment creditor as officer of the court. It may be
served upon any person. It shall be served personally in the
same manner as a summons or by registered' or certified mail,
return receipt requested. It shall specify all of the parties to
the action, the date of the judgment, the court in which it was
entered, the amount of the judgment and the amount then due
thereon, and it shall set forth rule 61.2(b) and shall state that
disobedience is punishable as o contempt of court.

Notes

This subdivision is new. It permits a restraining notice to be
utilized as an independent enforcement device. Issuance parallels
the provision for issuance of a subpoena of proposed rule 38.2(a),
exeept that no provision is here made for issuance by ‘‘the judge
where there is no clerk,’’ becaunse all of the enforeement courts listed
in proposed rule 61.1(a) have clerks. Service is prescribed in the
same manmner as a summons or by registered or certified mail, return
receipt requested. Since failure to comply with a restraining notice
is punishable as a contempt of court (see proposed rule 61.20; cf.
N.Y. Civ. Prac. Act §801), service should be in a manner ealeu-
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lated to insure actual receipt of the notice. Cf. N.Y. Civ. Prac.

Act §783. ) ) y
The provision requiring a statement in the notice of the ‘“amount

" then due’’ on the judgment is required by the last sentence of sub-

division (b) permitting a garnishee to dispose of any property and
money if he withholds twice the amount of money due on the judg-
ment. A similar provision in present section 781 ambiguously refers
to the ‘‘amount claimed’’ by the judgment creditor in the subpoena;
the subpoena is required only to include a statement of the total
amount of the judgment. See N.Y. Civ. Prac. Act §775(2).

The restraining notice may be served on the debtor as well as on
any garnishee or suspected garnishee. C7f. N.Y. Civ. Prac. Act §781.

‘While independent use of a restraining notice is permitted by this
rule, there is no intent to disapprove its use in connection with
other enforcement devices. It may be served simultaneously with a
subpoena, for example, as under present practice. ) .

The restraining notice should be captioned in the court in which
a proceeding could be brought. See proposed rules 32.1(c), 61.1(b).

(b) Effect of restraint; prohibition of transfer; duration. A
judgment debtor served with a restraining notice 1s forbidden
to make or suffer any sole, assignment, transfer or interference
with any property in which he has an interest, except upon
direction of the sheriff or pursuant to an order of the court,
until the judgment is satisfied or vacated or the time limited
for commencing an action upon the judgment ewpires. A
restraining notice served upon a person other tham the judg-
ment debtor is only effective if, at the time of service, he owes
a debt to tiw judgment deblor, or he is in the possession or
custody of property in which he knows or has reason to believe
the judgment debtor has an interest, or which has been specified
by the judgment creditor as such property in the notice. All
such property then or thereafter in the possession or custody
of such a person and all debts of such a person to the judgment

debtor, shall be subject to the notice. Such a person is for-
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bidden to make or suffer any sale, assignment, transfer or inter-
ference with any such property, or pay over or otherwise dis-
pose of any such debt, to any person other than the sheriff,
except upon direction of the sheriff or pursuant to an order
of the court, for siz months after the notice is served upon him,
or until the judgment is satisfied or vacated or the time limited
for commenm‘ng an action upon the judgment empires, which-
ever event first ocours. While a restraining notice is in effect,
no transfer, whether by the garmishee or by the Judgment
debtor, of property or of a debt subject to the notice shall be
effective against the judgment creditor who served the notice,
except as otherwise provided by law or order of the court. I f
a garnishee served with o restraining notice withholds the pay-
ment of money due the judgment debtor in an amount equal
to twice the amount due on the judgment, the restraining notice
18 not effective as to other property or money.

Notes

This subdivision is based upon section 781 of the eivil practice
act. It also replaces the provisions with respect to the effect and
?g;atlon of a restraint contained in sections 773, 775, 779, 799 and

-a.

Under the second sentence of this subdivision the restraining
notice is effective against persons other than the judgment debtor
only if they know or have reason to believe at the time of service
thaj: they are m‘debted to, or have property of, the judgment debtor
This provision is based on present section 781 which provides that
thg restraining provision in a subpoene is not effective unless the
third party has property of the judgment debtor at the time of
service. The restraining provision in an order for examination
under section 779 does not contain the limitation in section 781 but
the order is issued only upon ‘‘a showing by affidavit that the judg-
ment creditor or his attorney has reason to believe that any person
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or corporation has, property of the judgment debtor exceeding ten
dollars in value, or is indebted to him, in a like sum.”’

This limitation, in both the proposed subdivision and present
section 781, is designed to relieve persons who may have no connec-
tion with the judgment debtor from the burden of imposing a con-
tinuing cheek upon all funds or property which may subsequently
be received during the effective period of the notice. Thus, if the
judgment debtor has no account or safe deposit box in a banking
institution at the time of service, the institution has no further
obligation, even if the judgment debtor thereafter opens an aceount.
Under any other rule, the burden upon such institutions would be
excessive.

The term ‘‘knows or has reason to believe’’ is used to avoid hard-
ship where g garnishee who has property of the judgment debtor at
the time of service is unaware of the true owner—as in the case of a
bank account maintained in a different name. Cf. Cofnareanu v.
Chase Nat’l Bank, 271 N.Y. 294, 2 N.E.2d 664 (1936).

Unlike sections 775(1) and 781 of the civil practice act, which
limit the period of restraint to two years from the time of service,
the proposed subdivision provides that the restraining mnotice
remaing in effect against a judgment debtor until the judgment is
satisfied, vacated or the time for commencing an action upon the
judgment has expired. Under present section 781, the period of
restraint may be extended beyond the two-year period by ‘‘order
of the court for good cause shown.”” An order for a new examina-
tion of the judgment debtor may be obtained, however, upon a
showing that the judgment is at least partly unsatisfied and either
that one year has elapsed since the judgment debtor was last examined
or that ‘‘there is reason to believe’’ that the judgment debtor has
property or income, and a new restraint for an additional two-year
period may be effected thereby. N.Y. Civ. Prac. Aet §775(1).
Prohibiting the judgment debtor from freely disposing of his assets
until the judgment is satisfied is neither unreasonable nor an exces-
sive hardship; if the judgment debtor has assets they should be
applied to the satisfaction of the judgment; if he has none, the
restraining provision will have no effect. Proposed rule 61,18 per-
mits modification of the time provision and the imposition of any
conditions deemed desirable by the court.

Sections 779(1) and 781 of the civil practice act provide the same
two-year period of restraint for third parties as is provided for
judgment debtors. A judgment debtor who finds a restraint too
harsh always has the power to terminate it by satisfying the judg-
ment, but a garnishee may not have such an option; the effective
period of the restraint as to garnishees is therefore limited by the
proposed subdivision to six months. This short period should
encourage prompt action by the judgment creditor; it affords
adequate time for examination and application of property to the
satisfaction of the judgment. If more time is required in an unusual
case, the judgment creditor may obtain an extension pursuant to
proposed rule 61.18 or leave to serve a mnew restraining notice
pursuant to subdivision (e) of this rule.
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This subdivision continues the provision of present section 781
permitting the garnishee to dispose of any excess money or any
other property of the judgment debtor in his possession or control,
if he withholds money equal to twice the amount due on the judg-
ment. See notes to proposed subdivision (a). Twice the amount
is required to insure that there will be a sum adequate to cover
costs and interest.

The third paragraph of present section 781, and the identical
provision in section 779(1), are replaced by the provision in the
proposed subdivision that the person served must ‘‘know’’ or have
“‘reason to believe’’ that property belongs to the judgment debtor
and by the provision that the restraining notice may speecify the
property subject to the restraint. The latter provision is based
upon a similar provision in proposed rule 72.5(b) with regard to
attachment. See notes to proposed rule 72.5(b).

The restrictions of section 792 are omitted as unnecessary since
property and debts exempt from application to the satisfaction of
a money judgment are not included in the definitions of property
and debt in proposed section 13.1, and the judgment therefore can-
not be enforced against them,

The next to last sentence in the proposed subdivision is based
upon present section 799-a. The ineffectiveness of transfers by the
judgment debtor in the present section has been extended to trans-
fers by a garnishee served with the notice, as well as to transfers
by a judgment debtor who has himself been served with a restain-
ing notice. Moreover, the proposed provision recognizes the superi-
ority of the lien and priority provision of proposed sections 13.2 and
13.3—a transfer made in satisfaction of a prior properly-docketed
judgment, for example, would be effective against a judgment
creditor even though he had served a restraining mnotice.

In addition to a transfer being ineffective as to the judgment
creditor under present section 799-a and the proposed provision,
the sanction of contempt may be available for violation of the
restraining notice. It should be notetl, however, that the operation
of section 799-a does not depend upon a contempt. For example,
if, after a garnishee is served with a restraining notice, the debtor
assigns his interest in property held by the garnishee, neither the
garnishee nor the judgment debtor is in contempt: the garnishee
did not transfer the property and the debtor was not subject to a
restraint. Nevertheless, section 799-a protects the creditor by
providing that the transfer is ineffective as to him.

The exception in section 799-a for negotiable documents is
covered by proposed section 13.1(d) (4), under which a restraining
notice is only effective if served upon the person holding the instru-
ment.

Sections 775(1), 779(1), 795 and 799 of the ejvil practice act
provide for restraints by court order, while that of section 687-a
operates upon a levy by the sheriff. Since violation of g restraining
notice is punishable by contempt under proposed rule 61.20, the
provisions of proposed rule 61.2 for an attorney-issued restraint
would appear to be sufficient for all purposes. Abuse would be
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brought to a court’s attention under proposed rule 61.1'8., but the
court’s intervention seems unnecessary to the imposition of a

restraint.

(¢c) Subsequent notice. Leave of court is required to serve
more than one restraining notice upon the same person with

respect to the same judgment.

Notes

This subdivision is new. Although the last paragraph of p‘r‘esent
section 781 provides for extensions of a restraint only upon .good
cause shown,”’ a new two-year restraint yvould be contained in an
order for a subsequent examination, which can be obtained by a
mere showing that one year l)las esl)a.(lis)ed since the lagt examination.
N.Y. Civ. Prac. Act §8779(1), 77 . . ]

The proposed sub<§i§vision is designed to require that the judg-
ment creditor show his need for a new restraint, whether or not
he seeks an examination. He may show such matters as that he
was unaware of certain property despite diligent attempts to
ascertain its existence and location during the earlier restraining
period or that he was unable to apply property discovered to the
satisfaction of the judgment during that period.

To prevent undue harassment of third parties, the proposed sub-
division requires leave of court whether or not the judgment has
been assigned to a new judgment creditor. ) .

Because a restraining notice served upon a judgment debtor is
effective under subdivision (b) for the life of the judgment, sub-
division (e) is only applicable to notices served upon persons other
than the judgment debtor. See notes to proposed subdivision (b).

61.3. Disclosure.

(a) Form of subpoena; service. At any time before a judg-
ment is satisfied or vacated or the time limited for commenc-
ing an action upon the judgment expires, the judgment credi-
tor may compel disclosure of all matter relevant to the satis-
faction of the judgment, by serving upon any person a sub-
voena, which shall specify all of the parties to the action, the
date of the judgment, the court in which it was entered, the

amount of the judgment and the amount then due thereon,
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and shall state that false swearing or failure to comply with.

the subpoena is punishable as a contempt of court. Any or
all of the following kinds of subpoenas may be served:

1. A subpoena requiring attendance for the taking of o

deposition wpon oral or written questions at @ time and place

named therein.

2. A subpoena duces tecum reqm'r'ing the production of
books and papers for examination at a time and place named
therein.

3. An information subpoena, accompanied by a copy and
original of written questions and a prepaid, addressed return
envelope. Service of an information subpoena may be made
by registered or certified mail, return receipt requested.
Answers shall be made in writing under oath by the person
upon whom served, if an individual, or by an officer, director,
agent or employee having the i:nformatﬂion, if @ corporation,
partnership or sole proprietorship. Each question shall be
answered separately and fully and each answer shall refer
to the question to which it responds. Answers shall be returned

together with the original of the questions within seven days

after receipt.
Notes

This subdivision is derived from parts of sections 774(4), 775,
779, 782 and 782-a of the civil practice act, which relate to the
manner in which judgment debtors, third parties, witnesses and
financial institutions may be examined in supplementary pro-
ceedings. It also replaces subdivision 3 of section 687-a. which econ-
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tains an entirely separate procedure, derived from the attach-
ment seetions, for disclosure from a debtor of the judgment debtor.
These sections are extremely prolix, they contain numerous inecon-
sistencies and technicalities, and their procedures have proven
wasteful of the time of the court, the judgment creditor and the
person to be examined. .

An examination may be obtained, by subpoena, of the judgment
debtor within two years from the ‘‘recovery’’ of the judgment
under present section 775(2), and of a third party or witness
within two years from the ‘‘date’’ of the judgment under present
sections 779(2) and 782(2). Subdivision 6 of section 782, however,
apparently permits a subpoena to examine a witness to issue after
the two-year period, if an examination of the judgment _debtor or
a third party is in progress or was concluded less than six months
before.

An “‘information subpoena,’’ for obtaining disclosure from a
financial institution by requiring it to answer questions by mail
regarding accounts and deposits maintained by the judgment debtor,
may only be utilized ‘‘within the time allowed for examination of
witnesses under section seven hundred eighty-two.”” N.Y. Civ.
Prac. Act §782-a(2). Since section 782 imposes no limitation upon
examination by order, the clause quoted apparently refers to
examination by subpoena. But, as noted above, section 782 con-
tains two distinet time provisions for ezamination by subpoena:
a two-year provision in subdivision 2 and a provision in subdivision
6 determined by the duration of an examination of the judgment
debtor or a third party. Hven if the time Hmitation on information
subpoenas was clear, its utility may be seriously questioned, for its
expiration only serves to prevent the simple letter procedure, for
a fee—even if a small one—to the person examined, and leaves the
judgment creditor no alternative but to seek an examination in which
appearance with books and records may be compelled, and transfer
restrained, without fee. :

It should also be noted that subdivisions 2 and 4 of section 774
indicate that the period within which a subpoena may be served
upon the judgment debtor, a third party or a witness, as well as
that within which an information subpoena may be served upon
a financial institution, is ‘‘two years from the date’’ of the judg-
ment. .

The proposed subdivision places no time limit on examination by
any type of subpoena. Under it, examination may be had at any
time before the judgment is satisfied, vacated or barred by the
statutes of limitation. Subparagraph 8 also expands the informa-
tion subpoena procedure so that it may be used to obtain informa-
tion from any person and relaxes the present limitation on the
questions that may be asked.

Although present section 782-a(4) provides for service of an
information subpoena by ordinary mail, since failure of the
person to whom the subpoena is directed to respond within seven
days is punishable as a contempt, expansion of this procedure to
other persons dictates a manner of gervice hetter caleulated to insure
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actual receipt. Subparagraph 3 of the proposed subdivision
requires that if service is not made personally, as with other sub-
poenas, it be made by registered or certified mail. The requirement

. that an original and a copy of the questions be enclosed is similar
to that of present section 782-2(8) (e) and is designed to enable
the person served to keep a record of the event without undue
burden.

Although answers to information subpoenas need not be under
oath under present section 782-a, subparagraph 38 of the proposed
subdivision adds this requirement, This change should not result
in any substantial burden to financial institutions. Indeed, financial
institutions, and other third parties, under present practice are
frequently permitted by the attorney for the judgment creditor
to mail an affidavit in lieu of an appearance, in cases where a
subpoena requiring appearance is served primarily to effect the
restraint it contains. The requirement of an oath should also
impress other persons who may be served with an information
subpoena under the proposed subdivision with the importance of
answering truthfully. Because of this requirement of an oath,
which would necessitate a notarial fee, the fee of subdivision 4 of
present section 782-a has been increased from twenty-five cents to
fifty cents. See proposed subdivision (b).

This expansion of the information subpoena procedure, together
with the severance of the restraining notice effected by proposed
rule 61.2, limits a subpoena requiring appearance to its proper
use. Accordingly, where a person is served with such a subpoena,
he will be actually required to appear for an examination. In
that event, unless it is the judgment debtor himself who has been
served, the person subpoenaed should be paid witness fees and travel-
ing expenses; there is no sound reason for the present rule that
such fees need not be paid if there is ‘‘reason to believe’’ that the
third person has property of the judgment debtor. See introduc-
tion to this title; notes to proposed subdivision (b).

Service of a subpoena under subparagraphs 1 or 2 of this subdivi-
sion would be made, in accordance with proposed rule 38.3, in the
same manner as a summons. Accordingly, subdivisions 1 and 2
of present section 783, which are to the same effect, have been
omitted from this title. Similarly, proposed rule 38.2(a) covers who
may issue a subpoena and replaces the many provisions specifying
the attorney for the judgment creditor in the supplementary pro-
ceedings article of the eivil practice act.

The phrase ‘‘all matters relevant to the satisfaction of the
judgment’’ is new and is designed to change the rule of those cases
which have held that examination must be limited to material means
for satisfying the judgment. Cf. Estate of Schwarts v. Dumishtock,
175 Mise. 860, 25 N.Y.S.2d 742 (N.Y.C. Ct. 1941). There is no
reason for precluding the judgment creditor from discovering such
matters as the judgment debtor’s address, place of employment,
number of dependents or other obligations, especially if the wit-
ness’ fees are paid as required by proposed subdivision (b).

Each of the subpoenas specified by this subdivision are captioned
in a court in which a proceeding may be brought. See proposed
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rules 32.1(e), 61.1(b). Unlike the present provisions, service of
a subpoena under this title does not itself initiate a separate pro-
ceeding, The place of examination is similar to that under present
practice, however. See proposed subdivision (c). ) .

The last sentence of the introductory paragraph of this subdivi-
sion ig designed to make it clear that service of one kind of subpoena
does not preclude subsequent or simultaneous service of another.
It is limited with respect to repeated examination of the same judg-
ment debtor by proposed subdivision (f); the fee provision of pro-
posed subdivision (b) and the protection of the court under pro-
posed rule 61.18 also operate to keep repeated examinations within
bounds.

Although many of the present provisions provide for examina-
tion by court order, rather than by attorney-issued subpoena,
they are only significant when an attorney is prevented from
issuing a subpoena because of lapse of time or because of a pre-
vious examination. In this proposed rule, the time limitation
provision has been abolished, and the limits upon repeated exam-
ination are handled by requiring fees to be paid all witnesses
but the judgment debtor and by requiring leave of court to issue
a second subpoena for examination of the judgment debtor. See
proposed subdivisions (b) and (f). Therefore, it is contemplated
that post-trial examination will be primarily attorney-instigated
and attorney-conducted, subject to the power of the court to
supervise proceedings or to protect a witness under proposed rule
61.18.

The provision in sections 782(7) and 783(3) of the civil prac-
tice act requiring payment of witness fees at the time of service
has been changed to ‘‘paid or tendered.”” Although proposed
rule 38.3 was drafted to require a demand by the witness, the
advisory committee, on reconsideration, decided that the lan-
guage be changed to read as follows (brackets indicate deletions,
italies indicate insertions):

A subpoena shall be served in the same manner as a sum-
mons. Any person subpoenaed [, upon demand,J shall be
paid or tendered in advance authorized traveling expenses
and one day’s witness fee.

(b) Fees. A judgment debtor served with a subpoena
under this rule shall not be entitled to any fee. Any other
person served with a¢ subpoena requiring attendance or the
production of books and papers shall be paid or tendered in
advance authorized traveling expenses and one day’s witness
fee. Any other person served with an information subpoena

shall be paid in advance the sum of fifty cents.



260 TENTATIVE DRapt

Notes

This subdivision is based upon parts of i :

an’(ll‘h783(3) _of the eivil pr&lz)eticg act, sections T82(7), T82-a(4)
€ provision in present section 783(8) that ¢t j

d]elaibtor shall_~not be entitled to fees ig coéti)nued tin ltl}ie JES(%)%S?&
gl g.f He is protected against harassment by proposed rules

B(f) and 61.18. The distinctions made in section 783(3)
ﬁnd other sections between witnesses and third parties, however

ave been eliminated. Under the present section, fees ,and "crav3
ehng expenses are denied to ‘‘third parties,”’ even those who have
no intent to {mpede collection of the judgment, apparently in an
effort to minimize the expense of enforcing judgments, On the
other hand, ‘‘witnesses’’ are entitled to their fees. NY Civ
Prac. Act. §§782(7),.783(3). The distinction is not a clear one:
an attorney for the judgment ereditor may not know in advancé
Wheth,e,r a person is a ““witness’’ or a ‘‘third party.” A “‘third
garty may actually have no property belonging to the judgment

ebtor but so long as the attorney for the judgment creditor
alleges that there is ‘‘reason to believe’’ that he has at least ten
dollars worth of such property, he can be denied fees. It is not
uncommon for a person to he subpoenaed as a ‘“third party,”’
rather than as a ‘‘witness,”’ solely to avoid fees. While there are
restrietions on the questions that a third party can be asked
which do not exist for witnesses (see City of New York v. Rein
Wemst(;m Fur Corp.,, 49 N.Y.S.2d 833 (Sup. Ct. 1944).) the
restrictions are seldom observed. Moreover, a prudent attérne
;)Saxl'ggli)i'(iii to trea}f; all persons as third parties, because a thirg

r or subpoen i ini isi i
P v’f‘;tn?ss o L 131 Oesamc)g.ntams a restraining provision, while
e last sentence of this subdivision is based upon a provisi

}f)resent section 782-a(4), except that the fee hIe)Ls beeIrjl ()iﬁlcsgg:sgg
rgé)lrlrllt’icf]venf’?;ﬁvshcents to fifty cents to cover the additional expense
sul&‘divisgi‘on iy e requirement of an oath. See notes to proposed
. The imposition of fees for all third parties shoul
indiseriminate wse of supplementarypproeeeding glflsll;\égntgspreg‘fzglt,
of such use apparently leads to the present restrictions ur.)on the
matters which may be inquired into. See Estate of Schwartz'v
Dumsktoclc{ 1'75 Mise. 860, 25 N.Y.S.2d 742 (N.Y.C. Ct 1941).
These restrictions have. been abolished in the proposed rules See
notes to proposed subdivision (a). Some of the diffculties aﬂuded
to in the Dunishtock case could also be alleviated by the i)roposed
;};}g&l;:lon of the information subpoena procedure to all thifd

(c) Time and place of examination. A deposition on oral or
written questions or an examination of books and papers may

proceed upon not less than ten days’ notice to the person sub-
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poenaed, unless the court orders shorter notice, before any
person authorized by rule 34.12(a). An examination shall be
held during Dusiness hours and, if taken within the state, at
a place specified in rule 34.9.

Notes

This subdivision is new and replaces parts of seetions 775, 777,
780, 782, 783(3) and 791 of the civil practice act.

Section 783(3) of the civil practice act provides that subpoenas
shall be served ‘‘not less than three days nor more than twenty
days before the return date.”” The proposed subdivision extends
the minimum period between service and return date to ten days
to afford the witness more time to arrange his schedule and to
gather any documents which are required for the examination. It
conforms with proposed rule 84.7(a). The twenty-day maximum
limitation serves no real purpose; it has been eliminated as
nnnecessary.

The provision regarding persons before whom the examination
may be conducted incorporates proposed rule 34.12(a), which
relates to disclosure generally. Cf. N.Y. Civ. Prac. Act §791.
Because it specifies the person before whom an examination may
be taken within or without the state, it makes unnecessary a pro-
vision such as subdivision 8 of section 782 of the civil praectice act,
which incorporates the provisions of article 29 of the civil practice
act permitting examinations ‘‘of the judgment debtor or any wit-
ness’’ outside the state; the omission of third parties from the
quoted phrase is undoubtedly inadvertent. :

‘While present section 791 seemingly limits the person before
whom ' an examination may be conducted by consent, no reason
appears why eonsent cannot be validly given to any time and place
and to any person.

Present sections 777, 780 and 782(3) relate to the place of exam-
ination as well as to the courts in which supplementary proceedings
may be instituted against judgment debtors, third parties and wit-
nesses. This accounts, in part, for their length and complexity.
Under present law, a separate supplementary proceeding is usually
instituted for each examination. For example, section 774(4)
even provides that service of an information subpoena upon a
financial institution commences a proceeding. Under proposed title
61, however, this would be unnecessary as post-trial examinations
do not alone institute a new proceeding. Rather they are considered
to be proceedings in the main action in the same manner as pre-trial
examinations.

In this title, the court in which a proceeding may be instituted is
specified in subdivision (a) of proposed rule 61.1; under subdi-
vision (b) of that rule, this is the court in which a subpoena is
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captioned. This subdivision specifies the place where an exami-
nation may be held. No substantial change in present practice
results from this division of provisions.

‘Under present law, an examination within the state must be held
in a courtroom unless the person to be examined consents to its
being conduected elsewhere. And, although the statutory subpoena
form contained in section 775 provides that the person subpoenaed
must appear ‘‘before one of the justices of our court,’’ in practice
judges are virtually never present at the examination. Most courts
have no facilities adequate for the conduet of examinations and the

proceedings on an examination ordinarily presenmt an unseemly -

spectacle not befitting the dignity of the courts. See introduction
to this title.

Since examinations are largely unsupervised, there appears to
be no reason for requiring them to be held in court. Under present
law, examinations may be held by consent at another place before
a notary public or commissioner of deeds. N.Y. Civ. Prac. Aet §791,
This is similar to the practice for pre-trial examinations which need
not be conducted in court. Accordingly, this subdivision utilizes
the general disclosure provision of proposed rule 34.9 to cover the
place of examination within the state. Attorneys would still be
able to schedule examinations at court within the proper county
under the proposed subdivision and a person subpoenaed would be
able to seek a protective order to prevent abuse under proposed
rule 61.18.

This title does not appreciably alter the present provisions with
respeet to the county in which the examination must be held.
Section 777 of the civil practice act requires proceedings to be
instituted, and hence examinations to be held, in a county where
the judgment  debtor resides, is regularly employed or has a place
for the regular transaction of business in person. If there is no
such county in the state, he may be examined wherever he can he
served. The elaborate provisions of section 777, when the particular

court requirements are removed, reduce to a preference for the -

county where the judgment was renderd, if that county is otherwise
proper. Sections 780 and 782(3) have similar requirements for
the place of examinations of a third party or witness. Proposed
rule 34.9, when read with proposed rule 61.1, which specifies the
court from which the subpoena is issued, also has similar require-
ments.

(d) Conduct of examination. The officer before whom the
deposition 1s to be taken shall put the witness on oath and shall
personally, or by some one acting under his direction, record
the testimony. The testimony shall be transcribed. Exami-

nation and cross-examination of the witness shall proceed as
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permitted in the trial of actions in open court. Either party
may be examined as a witness in his own behalf. Cross-exami-
nation need not be limited to the subject matier of the exami-
notion in chief. All objections made at the time of the
examination to the qualifications of the officer taking the deposi-
tion or the person recording i, or to the manner of taking i,
or to the evidence presented, or to the conduct of any person,
and any other objection to the proceedings, shall be noted by
the officer upon the deposition afnd-the depostition shall proceed
subject to the right of the witness to apply for a protective
order. The deposition shall be taken continuously and without
unreasonable adjournment, wnless the court otherwise orders
or the witness otherwise agrees. If the witness does not under-
stand the English language, the judgment creditor shall, at
his own expense, provide a tramslation of all questions and
answers. Unless the court orders otherwise, a person other than
the judgment debtor served with a subpoena duces tecum
requiﬁng the production of books of account may produce in
place of the original books of account a sworn transcript of such

accounts as are relevant.

Notes

This subdivision is based upon parts of proposed rules 34.12(b),
84.12(c) and 34.13, which are contained in the general disclosure
title. They are set forth here, rather than referred to, for con-
venience and because minor changes have been made to conform
them to post-judgment examination procedure.
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Some of tl.le.provisigns of this subdivision replace parts of section
’_784 of_ the civil practice act. The last sentence of this subdivision
Is derived fror_n .the last sentence of the first paragraph of section
784-a of the civil practice act. The remainder of section 784-a is

omitted. Its specific provisions for the protection of trade secrets
are covered by proposed rule 61.18.

(e) Signing deposition; physical preparation. The officer
at the taking of the deposition shall request the witness to read
and sign it or to appear at o stated time for that purpose. The
witness shall be entitled to no fee for signing. The deposition
shall be submitted to the witness for examination and shall be
read to or by him, and any changes in form or substance which
the witness desires to make shall be entered wpon the deposition

" Dby the officer with a statement of the reasons giwen by the wit-
ness for making them. The deposition shall then be signed by
the witness. If the witness fails to sign the deposition, the
officer shall sign it and state on the record the fact of the wit-
ness’s failure or refusal to sign, together with any reason given.
The deposition may then be-used as fully as though signed.
The officer shall certify on the deposition that the witness was
duly sworn by him and that the deposition is a true record of
the testimony given by the witness. He shall list all appear-
ances by the parties and attorneys.

Notes

This subdivision is based upon parts of subdivisions (a) and (b)
of proposed rule 34.15, which are contained in the general dis-
closure title. They are set forth here, rather than referred to, for
convenience and because minor changes have been made to eonf’orm
them to post-judgment examination procedure. :

Although the subdivision provides for signing of the deposition
pither at the time of the examination or at a stated time thereafter,
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it ig contemplated that the present practice in supplementary pro-
ceedings of using written guestions prepared in advance with the
attorney writing in the answers will be followed. This will enable
the witness to sign at the time his deposition is taken.

(1) Subsequent exemination. Leave of cowrt is required to
compel o judgment debtor to appear for ﬁle taking of his
deposition or-to compel the production by h?'lm of books and
papers within one year after the conclusion of a previous exami-
nation of him with respect to the samé judgment.

Notes

This subdivision is based upon sections 775(1), 775(2) and 779 (4)
of the civil practice act. Under subdivisions 1 and 2 of seetion 775,
a subsequent examination of the judgment debtor may be obtained
only by court order upon a showing that one year has elapsed since
he was last examined in supplementary proceedings or that there
is reason to believe that he has or will acquire non-exempt property.
Similarly, the provision of subdivision 1 of section 779, that to
obtain an order for the initial examination of a third party it must
be shown that “‘the judgment ereditor or his attorney has reason to
believe’’ that the person to be examined is a garnishee, is apparently
to be read into subdivision 4 of the same section, whieh provides for
a subsequent examination upon a showing that one year has elapsed
sinee the last examination of the third party.

In the case of a person examined as a witness, there is no restrie-
tion regarding subsequent examinations, apparently because of the
requirement for fees. See notes to proposed subdivision (b). If
the subsequent examination is sought within two years from the date
of judgment (N.Y. Civ. Prac. Act §8774(2), 782(2)) or within
six months from the conclusion of an examination of the judgment
debtor or a third party (id. §782(6)), it may apparently be obtained
by subpoena. At any other time, the examination may be obtained
by order upon a showing either that there is reason to believe that
the witness has relevant information (id. §782(1)) or that the
examination is ‘‘necessary.’’ Id. §782(7).

The proposed subdivision eliminates all restrictions upon sub-
sequent examination except as to the judgrent debtor. The require-
ment of subdivision (b) that fees be paid should deter abuse of the
examination as to witnesses or third parties; when it does not, the
person subpoenaed may apply for a protective order pursuant to
proposed rule 61.18.

To prevent undue harassment of judgment debtors, the proposed
subdivision restricts examinations with respect to the same Judg-
ment; thus, if after examination, the judgment is assigned, the
assignee would have to secure leave of court in order to reexamine
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the debtor unless one year has expired from the conclusion of the
previous examination,

_The last paragraph, of subdivision 2 of present section 775 pro-
vides that a judgment debtor may not subsequently be examined
by subpoena, but subdivision 1 of section 775 provides that subse-
quent examinations may be obtained by court order upon a bare
showing that the judgment is unsatisfied and that one year has
elapsed since the last examination. Since the court is not required

to exercise judgment or discretion, the requirement of a court order -

is little more than a useless formality. It is an unneeessary annoy-
ance for judgment creditors and courts.

Subdivision 1 of section 775 also permits the ecourt to grant a
subsequent examination, although one year has not elapsed, upon
a showing that there is reason to believe that the debtor has acquired,
or is about to acquire non-exempt property. In this case, the court
may apparently exercise discretion in deciding if the showing of
‘“reason to believe’’ is sufficient, in order to protect the judgment
debtor from undue harassment. Accordingly, the proposed subdi-
vision provides that leave of court is only necessary where a sub-
sequent examination is sought within one year after a previous
examination,

'61.4. Payment or delivery of property of judgment debtor.
(a) Property in the possession of judgment debtor. Upon

motion of the judgment creditor, upon notice to the Judgment
debtor, where it is shown that the judgment debtor is in pos-
session or custody of money or other personal property in
which he has an interest, the court shall order that the Judg-
ment debtor pay the money, or so much of it as is sufficient to

satisfy the judgment, to the judgment creditor and, if the

amount to be so paid is insufficient to satisfy the judgment, to
deliver any other personal property, or so much of it as is of
sufficient value fo satisfy the judgment, to o designated sheriff.
Notice of the motion shall be served on the judgment debtor
i the same manner as @ summons or by registered or certified

mail, return receipt requested.
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(b) Property not in the possession of judgment debtor. Upon
a special proceeding instituted by the judgment creditor,
against o person in péssession or custody of money or other
personal property in which the judgment debtor has an interest,
where it is shown that the judgment debtor is entitled to the
possession of such property, the court shall require such person
to pay the money, or so much of it.as is sufficient to satisfy the
judgment, to the judgment creditor and, if the amount to be
so paid is insufficient to satisfy the judgment, to deltver any
other personal property, or so mach of it as 1s of sufficient value
to satisfy the judgment, to a designated sheriff. Costs of the
proceeding shall not be awarded against ¢ person who did
not dispute the judgment debtor’s interest or right to posses-
sion. Notice of the proceeding shall also be served upon the
judgment debtor in the same mamner as @ SUMMONSs or by
registered or certified mail, return receipt requested. The court
may permit the judgment debtor to intervene in the proceeding.

(¢) Documents to effect payment or delivery. The court may
order any person to execute and deliver any document necessary

to effect payment or delivery.

Notes

i is based upon section 796 of the civil praectice act which
prg‘xgase?}fher payment, .'End delivery orders in supplementary pli;o%faed-
ings. Section 796 limits the evidence which may be present ed on
the motion to that appearing ‘‘from the examination or 1’;<’es 1%1011}7
taken in a special proceeding al.lthorlzed by this article.”” t%I:e
is no apparent reason for confining the admissible evidence in this
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manner, and the proposed rule does not so limit the source of the

court’s information, The judgment creditor may have acquired-

. evidence independently and he should be permitted to introduce it.
Although section 796 contains no limitations with regard to per-
sonal property of the judgment debtor in his own possession or
control, the section is applicable only to such property in the
possession or confrol of a garnishee that is ‘‘capable of delivery’’
and the judgment debtor’s ‘‘right to the possession whereof is not
substantially disputed.’’

The ‘‘capable of delivery’’ condition has been omitted ; although
the court cannot order ‘“delivery’’ of property incapable of delivery
—i.e., intangible property—it can order assignment or transfer
under subdivision (¢). Moreover, under proposed section
13.1(d) (4) and present sections 687 and 916, intangible property
represented by an instrument or certificate, such as corporate stock,
is treated as property capable of delivery.

The sécond condition in section 796 has also been omitted. If
the judgment debtor’s right to possession is disputed, the issue can
be determined upon the motion or proceeding or in accordance with
proposed rule 61.17. See notes to proposed rule 61.17.

Section 796 expressly provides that the granting of the order
is.diseretionary with the court. It is interesting to note that section
794, dealing with orders against a debtor of the judgment debtor
provides for both a mandatory order directing payment of the
indébtedness to the judgment creditor, in which case the court ‘ ‘must
grant’’ the order if the required showing is made, and a discre-
tionary order permitting such payment, in which case the court
“may’’ grant the order. If the judgment debtor is entitled to the

property or payment, it would appear that the order should be

granted, and proposed rules 61.4 and 61.6 so provide.

Section 796 apparently requires payment of money as well as
delivery of other property to the sheriff. Since a sheriff’s sale is
not required where only money is involved, there is no reason for
requiring payment of money to the sheriff. Indeed, sections 793 and
794 of the civil practice act provide for payments of money directly
to the judgment creditor.

The proposed subdivision provides that if the person against
whom the order is sought has beth money and other property of the
judgment debtor, the other property should not be delivered unless
the money is insufficient to satisfy the judgment. This provision
is designed to avoid loss to the judgment debtor by reason of the
expenses of, and the distress price which may be received at, a
sheriff’s sale and to expedite collection by the creditor. It is antiei-
pated that the court in determining which of several types of prop-
erty should be turned over, after any money available is exhausted,
will prefer the more liguid and more easily valued and marketable
properties.

Subdivision (c¢) of this rule is partly new; it is designed to
make it clear that the court ecan implement a payment or delivery
orded by directing execution of documents. To the extent that it
requires ‘‘delivery’’ of documents, it replaces the second sentence
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of present section 687-a(6) and part of the second sentence of
present section 795. .

Under the proposed rule, the judgment creditor pyoceeds_by
motion against the judgment debtor or by special proceeding against
third parties. The motion rules of proposed title 33 and gpeclal
proceeding rules of proposed title 27 are applicable, except insofar
as they are inconsistent with provisions of this title. Failure of the
judgment debtor to obey the resulting order is punishable as con-
tempt; a judgment obtained against a garnishee is enforceable
in the same way as any other judgment. Se proposed rule 61.20.
The proceeding is brought in a court specified in proposed rule
61.1(a). The motion is made, in a court in which a proceeding
could be brought under proposed rule 61.1(b). .

Although a proceeding need not be instituted against a judgment
debtor in order to secure an order that he turn over property,
subdivision (a) of the proposed rule requires service of the notice
of motion in a way calculated to insure his actually being notified.
Similar requirements are made for service of a restraining notice
under proposed rule 61.2(a), and service of a notice of motion for
an installment order under proposed rule 61.5(a).

Section 796 also permits payment or delivery to a receiver, if
one has been appointed. This aspect of the present section is
treated in proposed rule 61.7(a).

The provision in subdivision (b) of this rule limiting ecosts
where the respondent does not contest the proceeding is adapted
from the last sentence of present section 687-a(6), and part of the
last sentence of present section 795; both of these sections relate
to an action against a debtor of the judgment debtor. The
remainder of the last sentence of section 795, providing that the
““aetion . . . shall make the judgment debtor a party defendant,’’
has also been included in the last two sentences of proposed sub-
division (b). See also proposed rule 61.6.

61.5. Installment payment order.

(a) Motion for installment order. Upon motion of the judg-
ment creditor, upon notice to the judgment debtor, where it
is shown that the judgment debtor is receiving or will receive
money from any sowrce, or is attempting to impede the judg-
ment creditor by rendering services without compensation,
the court shall order that the judgment debtor makes specified
installment payments to the judgment creditor. Notice of the

motion shall be served on the judgment debior in the same



270 TENTATIVE DRAPT
manner as a summons or by registered or certified mail, return
receipt requested. In fiwing the amount of the payments, the
court shall take into consideration the reasonable requirements
of the judgment debtor and his dependents, any payments
required to be made by him in satisfaction of other judgments
and wage assignments, the omount due on the Judgment, the
amount being or to be received, or, if the judgment debtor is
attempting to imbede the judgment‘ creditor by rendering
services without adequate compensation, the reasonable value

of the services rendered,

Notes

This subdivision is based upon section 793 of the civil practice
act.

While garnishee execution pursuant to section 684 of the eivil
practice act affords a relatively automatic procedure for reaching
ten percent of the income of certain judgment debtors, its disad-
vantages to judgment creditors, judgment debtors and employers
are substantial. Since any fixed figure necessarily represents a
compromise, it may be far from adequate where the judgment
debtor’s income is large, and oppressive when his income is small.
Although a statutory sliding scale would be an improvement over
the present arrangement, it could not adequately allow for all of
the factors which are material to a determination of a reasonable
sum; flexibility in this area is essential. As one commentator
observed, it must ‘‘be flexible enough to conform to each individual
case. To be so comformable it can searcely be solidified in statutory
form and still be satisfactory.’’ Woodbridge, Installment Payment
of Judgments, 39 Mich. L. Rev. 357, 364 (1941).

Certain of the disadvantages to judgment creditors of garnishee
execution were eliminated by the adoption of seection 793 which
affords a means for reaching income which cannot be reached by
execution, such as that derived from Federal employment, out-of-
state employers, or from self-employment. Section 793 can also
be utilized against ordinary income to obtain more than the ten
percent ceiling imposed by section 684. Tt enables a second judg-
ment creditor to obtain a portion of a judgment debtor’s income
without awaiting the expiration of a prior garnishee execution.
Under section 793, a judgment ereditor can reach income without
first having an exeeution returned unsatisfied and, since income is
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‘ it is i i i filing a
after it is in the judgment debtor’s hands, without /
i::glsl:l('iipt of the judgment in tthe county in which the employer is
r, indeed, in any county.
10(’3%;161%, oto some extent, ysection 798 fills the gaps left by thehga,a-
nishee execution procedure of section 684. Omn the pther 311 1,;
there is much overlap and the operation of these two independen
methods for reaching income has created many problems. Thus, one
judgment creditor may seek and obtain an order under section
793 for a sum representing the most that a judgment debtor ca%
reasonably afford to pay, without precluding another ;!udgmen
ereditor from obtaining an additional ten percent of the judgment
debtor’s inecome pursuant to a garnishee execution under section

'684.

The proposed subdivision provides for a court determination,
similar I%o ghat required by present seption 793, o:I‘ the amount qf
income to be applied to the satisfaction of the judgment. This
procedure may entail a greater expenditure of court time than
the fixed percentage of section 684 but courts, _mcreasmgly called
upon to make determinations pursuant to section 793, are today
frequently reluctant -to specify the maximum rqasonable sum
because there is no way of preventing another creditor from sub-
sequently obtaining the fixed percentage of a garnishee execution.
Furthermore, many installment orders are entered on econsent
with no expenditure of court time.

Earnings for services rendered within sixty days before, or at
any time after, a motion is made under this subdivision and income
from an exempt trust are exempt from application to the satisfac-
tion of a money judgment except as the court may find them
unnecessary to the debtor’s requirements. _See proposed section
13.5(e) (2). Therefore, service of a restraining notice upon the
judgment debtor’s employer pursuant to proposed rule 61.2 will
not restrain payment of such earnings or income, and such restraint
may only be effected after a determination is made under this sub-
division. See subparagraph 3 of proposed subdivision (b).

The last paragraph of section 793 of the civil practice act
requires orders for payments out of income consisting of moneys
awarded in a matrimonial action for the support of the judgment
debtor to be made only by the court which made the award. This
limited exemption is treated in proposed section 13.5(e) (3).

(b) Withholding of installments,

1. An installment order granted under subdivision (a) shall
provide that after o defoult of the judgment debtor, the order
may be served, together with an affidavit of the attorney for
the judgment creditor specifying the amount due on the judg-

ment, upon any person from whom the judgment debtor is
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recewing or will receive money, in the same manner as @ sum-
mons or by registered or certified mail, return receipt requested.
Service upon such person shall not relieve the judgment deblor

of his default.

2. An installment order served upon a municipal or pdbl@'o

benefit corporation, or board of education, shall be effective

fifteen days after service and shall specify the title or position
of the judgment debtor and the bureau, office, department or
subdivision in which he s employed and the municipal or public
benefit corporation, or board of education, shall be entitled to
a fee of two dollars upon being served. In order to affect
money payable directly by o department of the state, or by
an institution under its jurisdiction, the order shall be served
upon the head of the department, or upon a person designated
by him, ot the office of the department in Albany; in order to
affect money payable directly upon the state comptroller’s
warrant, or directly by a state board, commission, body or
agency which is not within any department of the state, the
order shall be served upon the state department of audit and
control at its office in Albany.

3. A person served ivith an installment order shall withhold
from money then or thereafter due to the judgment deblor,
as they be‘come due, the installinents specified in the order,

and pay them over to the judgment creditor. If such person
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shall fail to so pay the judgment creditor, he may be punished
for a éontempt of court and the judgment creditor may main-
tasn an action against him for accrued installments.

4. If, for ninety consecutive days, no money shall become
due to the judgment debior from a person served with an
installment order, the order shall thereafter be ineffective.

Notes

Subparagraphs 1 and 3 of this subdivision are designed to replace
the garnishee execution procedure of section 684 and 685 of the
civil practice act. Upon the debtor’s default, every installment
payment order is converted into an order to the employer or other
garnishee. '

Under present garnishee exeeution procedure, employers are put
to considerable expense and annoyance, which could be avoided
where the judgment debtor is willing to pay the installments himself.
To a large extent, judgment creditors are also unnecessarily ham-
pered by the requirements of filing a transeript and of having an
execution against property returned unsatisfied before garnishee
execution may be obtained. Although apparently designed to afford
the judgment debtor an opportunity to satisfy the judgment before
burdening his employer and subjecting himself to embarrassment
and the risk of losing his job, the opportunity provided by the
requirement for an unsatisfied execution is to pay the judgment in
fuil and not in installments. Moreover, the prerequisite execution
may be one which was issued to a county in which the judgment
debtor does not reside, or it may have been one issued many years
before garnishee execution is sought. It does not effectively operate
to protect debtors or their employers from creditors who could
satisfy their judgments with little difficulty by levying upon per-
sonal property. Compliance with the requirement is frequently a
meaningless but costly formality; the attorney instructs the sheriff
to return the execution unsatisfied immediately, and any demand
the sheriff makes is perfunctory. Garnishee execution is usually
sought when the judgment creditor assumes that the judgment
debtor is not able to satisfy the judgment immediately, and sheriffs
are not in a position to learn of hidden assets. Requiring an unsatis-
fied execution against property before a garnishee execution may be
issued is only effective in practice to the extent that the judgment
debtor voluntarily pays the judgment in full, which he could do
in any case.

The proposed procedure should avoid annoyance to third parties
if the judgment debtor is willing and able to satisfy the judgment by
making regular installment payments out of income—the judgment
debtor will have an opportunity to make such payments and he will
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have notice that unless they are made, an installment order will
be served on his employer. Hxperience with this type of procedure
in other states has been favorable. See Nugent, Devices for Ligui-
dating Small Claims in Detroit, 2 Law & Contemp. Problems 259
(1985) ; Woodbridge, Installment Payment of Judgments, 39 Mich.
L. Rev. 857, 377-80 (1941) (motion for installment order made by
judgment debtor stays garnishee execution in Michigan).

Subparagraph 3 of this subdivision continues the provision of
present section 684(3) which requires an action to recover a dedue-
tion which an employer neglects or refuses to turn over. It changes
present law, however, in making the employer’s omission punish-
able by contempt.

The proposed subdivision provides for direct payments to the
judgment creditor by the garnmishee. While this accords with
present section 794, it changes the provision of present sections 684
and 685 that collection pursuant to a garnishee execution is made
only by a sheriff. As stated by one commentator, ‘‘So long as pro-
ceedings under this [latter] type of statute are execution proceed-
ings, the payment of the money must be made to the sheriff,
accounted for by him and then paid by him to the judgment ereditor.
This mode of procedure entails costs, added bookkeeping in the office
of the sheriff and the clerk of the courts, and, while originally the
costs and fees are subtracted from the sum which goes to the judg-
ment creditor, eventually they are paid by the judgment debtor.”’
‘Woodbridge, Installment Payment of Judgments, 39 Mich L. Rev.
357, 368 (1941).

The provisions in sections 684 and 793 of the civil practice act
regarding modification in the event of altered circumstances are
covered by proposed rule 61.18.

Subparagraph 2 of this subdivision is derived from parts of sub-
divisions 4, 6 and 8 of section 684. The fee provision in the first
sentence is based upon the last sentence of subdivision 4 of section
684 ; the requirements of specification of title and department
and the fifteen-day delay in effectiveness in the first sentence are
derived from subdivisirn 6 of section 684. The second sentence of
proposed subparagraph 2 is based upon subdivision 8 of section
684. 'While the provisions have been simplified, no significant
change is made. For example, the extensive provision for service in
present section 684(8) are amply covered by the second sentence
of proposed subparagraph 2 when it is read with the general service
provision of proposed subparagraph 1.

The first sentence of subdivision 8 of present section 684 is
covered in proposed section 13.7.

Subparagraph 4 of the proposed subdivision is based upon a
provision contained in the first sentence of subdivision 6 of present
section 684, which is only applicable to municipal employees. There
is no similar provision in the civil practice act defining the extent
to which a garnishee execution continues in force despite termina-
tion of employment. Thus, other employers who neglect to notify
the gheriff that the execution should be returned partly satisfied
may be bound upon reemployment, regardless of the length of the

TirLEe 61. ENFORCEMENT oF MONEY JUDGMENTS 275

time interval during which the debtor was not employed. Moreover,
by terminating the employment and notifying the sheriff, an
employer under present law can apparently have the garnishee exe-
cution returned, and the levy removed, whereupon he is free to
rehire the employee without thereafter making deductions. While
it is possible that the employer’s lack of good faith in such circum-
stances would defeat this result, the proposed provision, by extend-
ing the present rule to all employers, more definitely defines the
employer’s duties when served with an installment order. If an
employer holds the order for ninety days after termination of
employment, he may safely disregard it thereafter. For large
employers, especially, this provision should decrease the burden
imposed by installment orders without working signficant hardship
on judgment creditors.

It should be noted that present section 684 supplements, and
may be considered inconsistent with, present section 687-a, since the
former permits a ‘‘continuing levy’’ upon wages ag they are earned
and the latter provides only for a levy upon debts which are ‘‘due
or certain to become due.’”’ The inconsisteney is more suceinctly
posed by two lines of- cases that arose under section 916 in the
attachment article, which defines debts that may be levied upon as
those ‘“‘due or yet to become due.”’

In Sheehy v. Madison Square Garden, 266 N.Y, 44, 193 N.E. 633
(1934), the Court of Appeals held that under section 916 of the
civil practice act, no attachment could issue where, at the time of
levy, no money had been earned or was due from Madison Square
Garden under a contract with the judgment debtor to give a per
formance of a rodeo. The Court construed the liability as a cause of
action that had not then acerued. In Morris Plan Indusirial Bank v.
Gunning, 295 N.Y. 824, 67 N.E.2d 510 (1946), however, it held that,
under sections 916 and 684 of the civil practice act, ten percent of
the defendant’s future wages could be attached since the attachment
operated as a ‘‘continuing levy.”’ The rationale of the Sheehy case,
that, at the time of the delivery of the warrant of attachment to
Madison Square Garden, there was no money absolutely due and
consequently no claim or cause of action against Madison Square
(arden, may be considered to be inconsistent with the Guaning
decision which, by means of the ‘‘continuing levy’’ concept of
section 684, permitted attachment of wages to which there was no
present absolute right, and for which there was then no claim or
cause of action.

While this inconsistency was not recognized in either case, the
Gunning and Sheehy cases each have bred a line of decisions. See,
e.g., Heiskell v. Heiskell, 62 N.Y.S.2d 532 (Sup. Ct. 1938) (follow-
ing Quuning) ; Koch v. Burdsal, 199 Mise. 880, 104 N.Y.S.2d 782
(N.Y.C. Ct, 1951) (same) ; N, Y, Law Rev. Comm’n Rep. 384-85 &
nn, 78-88 (1952). In Rehill v. Rehill, 202 Misc. 865, 866, 118
N.Y.S.2d 251, 252 (Sup. Ct. 1952), the court stated:

It long was settled that an indebtedness was not attachable
unless it was absolutely payable at present or in the future and
not dependable upon any contingency, or, in other words, that
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an attachment did not reach a mere contract right to earn
money by a future performance of services . . . [eiting
the Sheehy case] . . . But the rule also was that an exe-
cution did not reach wages which became due after the date
it was levied, until it was changed by . . . [section 684];
and, as the Court of Appeals has now held in [the Gunning case]
that the attachment and garnishment statutes must be read
together, and in that case so far assimilated [sections 684 and
916] that the 10% limitation in the former is to be read into
the latter, it seems to me that the logical inference is that the
continuing levy feature of the former is likewise to be read into
the latter, and that it hence must be held that an attachment
(as well as an execution under C.P.A, §684) now operates as a
continuing levy upon 10% of what will become due to defendant
from his employers while the warrant is outstanding.

The eourt thus apparently found mo inconsistency between the
two cases, having had the opportunity to examine both.

Section 684 applies in terms to garnishee executions upon ‘‘ wages,
debts, earnings, salary, income from trust funds or profits, due
or to become due.”” Thus, if the facts of the Sheehy case did not
meclude a contract for a performance at Madison Square Garden,
but rather a contract of employment, for a salary, by Madison
Square Garden, the decision would be directly.in conflict with
section 684. It may be asked whether so great a difference in the
application of the law is justified by so small a difference in the

form of the transaction. Moreover, the language of section 684

may be read to include any contractnal right to payment for future
services.

In situations in which there is no appropriate garnishee, such
as where the judgment debtor is self-employed or employed by the
Federal government (see Reeves v. Crowninshield, 274 N.Y. 74,
80, 8 N.E.2d 283, 285 (1937)) or by an out-of-state employer, the
provisions of this subdivision will not be applicable. The judg-
ment creditor must then rely on punitive measures against the
jl.lé_lgment debtor directly, under present as well as proposed pro-
visions.

61.6. Payment of debts owed to judgment debtor.
Upon a special proceeding instituted by the judgment éredi-

tor, against any person who it is shown s or will become
indebted to the judgment debtor, the court shall require such
person to pay to the judgment creditor the debt upon maturity,
or so mach of it as is sufficient to satisfy the judgment, and

to execute and deliver any document nécessary to effect pay-
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ment. Costs of the proceeding shall not be awarded against
a person who did not dispute the indebtedness. Notice of
the proceeding shall also be served upon the judgment debior
in the same manner as a summons or by registered or certified
mail, return receipt requested. The court may permit the judg-
ment debior to intervene in the proceeding.

Notes

This rule is based upon section 794(2) of the civil practice act
and is designed to replace sections 687-a(6), 794(1) and 795.

The civil practice act provides judgment creditors with several
methods for discovering, restraining and reaching debts due the
judgment debtor from third persons. For example, a garnishee
may be required to disclose the nature and extent of an indebted-
ness by certificate after an execution pursuant to section 687-a(3),
by subpoena pursuant to sections 779(2) and 782(2), by information
subpoena, if the garnishee is a financial institution, pursuant to
section 782-a, by court order, if no certificate is furnished pursuant
to section 687-a(3), and by court order in the first instance pursuant
to sections 779(1) and 782(1). A garnishee may be restrained from
paying an indebtedness to the judgiment debtor by an execution
pursuant to section 687-a(2), by subpoena pursuant to sections
779(2) and 781, and by court order pursuant to sections 779(1),
795 and 799. A garnishee may be authorized to pay the indebted-
ness in satisfaction of the judgment by an execution pursuant to
section 687-a, he may be subjected to an action on the indebtedness
by the judgment creditor by court order pursunant to sections
687-a(6) and 795, and he may be permitted to pay the indebtedness
by a court order pursuant to subdivision 1 of section 794 or required
to do so by an order pursuant to subdivision 2 of the same section.
The ““certificate’’ requirement of present section 687-a(8), as well
as the other discovery provisions have been replaced by proposed
rule 61.3. Similarly, the restraint provisions are consolidated by
proposed rule 61.2, and the provisions regarding the methods of
reaching an indebtedness by court order, by this subdivision.

Section 794(1) which provides for a court order permitting a
garnishee to pay an indebtedness to the judgment creditor or a
sheriff has been deleted as unnecessary. Where a garnishee is will-
ing to pay an indebtedness, the judgment creditor may issue an
execution pursuant to proposed rule 61.9 for its collection as under
present section 687-a or the creditor may proceed pursuant to this
subdivision. In either case, the garnishee is protected by the dis-
charge effected bv proposed seetion 13.9.

The sole distinction between the requirements for a permissive
and a mandatory order pursunant to section 794 is that the former
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may be obtained without notice while the latter must be on notice
to both the garnishee and the judgment debtor.

.. In the case of a garnishee holding money or other property belong-
ing to the judgment debtor, there is no present permissive order
provision apparently because such property has long been subject
to execution while debts were not made subject until the adoption
of section 687-a in 1952.

Sections 687-a(6) and 795, providing methods by which a judg-
ment creditor may be authorized to bring suit against a garnishee
on an indebtedness due the judgment debtor, are also replaced by
this rule. While the language of subdivision 6 of section 687-a was
based upon section 795 of the civil practice act (see N.Y. Law Rev.
Comm’n Rep. 355, 364 (1952)), the provisions differ with respect
to the manner in which the judgment debtor is to be given notice
of the action and the manner in which a recovery in the action is
to be applied to the satisfaction of the judgment. Section 795 pro-
vides that the judgment debtor shall be made a party defendant,
while section 687-a(6) provides that ‘‘notice of the pendency of
the action shall be given to the judgment debtor, in such manner as
the court directs, and the judgment debtor may intervene in the
action as a party.”” Under section 795, any recovery is applied
to the satisfaction of the judgment by the judgment creditor, but
section 687-a(6) provides that ‘‘money or property recovered in
the action shall be applied by the officer who made the levy toward
the payment of the execution.”” Apparently the sheriff is entitled
to poundage upon the latter recovery, but where the garnishee fails
to make a voluntary payment after judgment and enforcement
procedures are instituted against him, it is unclear whether funds
or property recovered by a sheriff in a different county must be
returned to the sheriff who made the initial 687-a levy and whether
both sheriffs are entitled to poundage.

Since the same showing that the garnishee is indebted to the
judgment debtor must be made whether the judgment ecreditor
seeks an authorization to bring suit pursuant to section 687-a(6)
and 795 or seeks a mandatory payment order pursuant to section
794(2), there would seem to be no reason for a judgment creditor
to choose the former method where there are no issues of fact, Under
the proposed title, if the judgment creditor proceeds by execution,
any dispute about the debt may be settled under the provisions of
proposed rule 61.17; if the creditor institutes a proceeding under
this rule the matter would be disposed of under the provisions of
proposed title 27.

The references to receivers in section 794(2) have been omitted
in this rule. They are covered by proposed rule 61.7(a).

‘While section 794 does not explicitly provide for the application
of causes of action of the judgment debtor to the satisfaction of the
judgment, the courts have applied its provisions to eauses of action
arising out of contract to the same extent as they may be reached
under section 916 of the eivil practice act which expressly makes
them subjeet to attachment, See N.Y. Law Rev. Comm’n Rep. 383
(1952). Section 687-a provides that causes of action may be reached
by execution and section 1191 provides for their application to the
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satisfaction of the judgment by a judgment creditor’s action. Under
the definition of proposed section 13.1(b), the word ‘‘debt’’ in this
subdivision includes a cause of action which could be legally
assigned.

61.7. Receivers.

(a) Appoiniment of receiwer. Upon motion of a judgment
creditor, upon such notice as the court may require, the court
may appoint a receiver who may be authorized to administer,
collect, improve, lease, repair or sell any real or personal
property in which the judgment debtor has an interest or to do
any other acts desigﬁed to satisfy the judgment, As far as
practicable, the court shall require that notice be given fto
the judgment debtor and to any other judgment creditors of
the judgment debtor. The order of appointment shall specify
the property o be received, the duties of the receiver and the
mcmné-r i which they are to be performed. A receiver shall
have no power to employ counsel unless expressly so authorized

by order of the court. A receiver shall be entitled to necessary

expenses and to such commissions, not exceeding flve per cent
of the sums recetved and disbursed by him, as the court which
apponted him allows, but zf a judgment creditor is appointed
recewver, he shall not be entitled to compensation. If a receiver
has been appointed, a court making an order directing payment,
or delivwery, of property shall direct that payment, or delivery,
be made to the recetver rather tham to a sheriff. Rules 74.2,
74.3, 74.4 and 74.5 are applicable to recetvers appointed under

this subdivision.
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Netes

This subdivision is new and is designed to replace the provisions
;'elat.ipg to statutory receivers in supplementary proceedings largely
contained in sections 804 through 810 of the eivil practice act and
rules 175 and 177 of the rules of eivil practice.

The supplementary proceeding receivership comprises a distinet
and complete enforcement system. It affords judgment creditors
a separate method for discovering and applying the assets of a
judgment debtor to the satisfaction of judgments and enables the
creditors to acquire a lien and priority which they could not obtain
by execution or supplementary proceedings alome. The use of a
recelvership permits different procedures for such matters as obtain-
Ing examinations, restraining transfers, collecting debts, selling
personal property and determining adverse claims. With the
expansion of supplementary proceedings, however, judgment credi-
tors have obtained very nearly all of the tools for having property
of the judgment debtor applied directly to the satisfaction of their
Judgments without the necessity of a receivership and the attendant
expense and delay. Proposed rule 61.17, providing for the determ-
ination of adverse claims, would further diminish the need for a
receivership as a method of applying assets to the satisfaction of
the judgment. Although the use of a receiver for this purpose has
been described as “‘a legal vermiform appendix: an organ useful at
one time, but since beecome only a situs for infection’ (Cohen,
Collection of Money Judgments in New York: Supplementary Pro-
ceedings, 35 Colum, L. Rev. 1007, 1014 (1935) ), there are situations
m which the appointment of a receiver may be the most efficacious

remedy and others where it may be the only one possible. The
proposed rule contemplates a limited receivership which would pro-
vide for such cases without the eumbersome machinery and total
enforcement system aspects of the present procedure.

A supplementary proeeeding receivership has the secondary funec-
tion of providing a creditor with a lien and priority. Although
under present law this may be its principal advantage to judgment
creditors, this aspect of a receivership has been eliminated.

The lien acquired by the creditor who pursues this procedure
under present law is vastly superior to those obtained by execution
or by the commencement of supplementary proceedings. The filing
of a receivership order with the clerk of the county of the judgment
debtor’s residence prevents the debtor from passing title to his
personal property to anyomne, including a bona fide purchaser for
value. N.Y. Civ. Prac. Act §807. Title of the receiver ‘‘extends
back by relation’” to the commencement of supplementary proceed-
ings against any transferee who is not a bona fide purchaser or
creditor without notice; the burden of proof rests with the trans-
feree, although it is unclear whether he must show that he lacks
notice of the judgment or of the supplementary proceeding. Id. §808.

The ereditor who obtains the appointment of a receiver is also
afforded a priority over ereditors who pursue other enforcement
procedures. He need have little fear that other judgment creditors
will thereafter be more diligent or have better fortune and deplete
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the judgment debtor’s assets. HEven if other judgment creditors
have already levied under an execution but have not sold the? prop-
erty, the receiver obtains priority over the executing ereditor, if
the receivership creditor commenced supplementary pl;oceedmgs
before the execution was delivered to the sheriff. Lawyer’s Cooper-
ative Pub. Co. v. Azelrod, 92 N.Y.L.J. 622 (N.Y.C. Ct. 1934).
Moreover, where prior creditors commence‘d _supplementary pro-
ceedings first, a receivership ereditor has priority unless they have
the receivership ‘‘extended’’ to themselves.
Should the receiver be appointed many years after the close of
a supplementary proceeding, with no effort to satisfy the ,]udg'nqent
in the interim, priority will still be determined from the ox:1g1nal
commencement of the supplementary proceeding. H e,rlzhy v
Watkins, 252 App. Div. 605, 300 N.Y. Supp. 242 (1st Dep’t 1948).
If the receiver is appointed more than four_months bqfor_'e the judg-
ment debtor’s bankruptey, he would be entitled to priority over the
trustee in bankruptey. See 11 U.S.C.A. §107 (d); cf. Liens and
Priorities Affecting Personal Property in New York Procedures for
the Enforcement of Money Judgments at pp. 746-753, 782 mfrq.
To the extent that a judgment creditor should be able to obtain a
lien that is good against a bona fide purchaser, he should not be
required to utilize an anachronistic procedure which may involve
substantial expense, and delay the satisfaction of the .;)udgment,
with little benefit other than the lien itself. If one creditor should
be entitled to priority over all subsequent ereditors, there is mno
apparent reason for limiting his priority to the receivership
situation. ] ) ) _
Under the proposed subdivision, the receiver will not obtain any
“‘title’’ to the judgment debtor’s property. When spemf%ed“u} th’ci
order, he will have the right to pass the judgment debtor’s title
to a third person—as in the case of an equity receiver or a sheriff
pursuant to an execution. No lien will attach by the appointment
of a receiver and no priority will be obtaiqed therepy. Thls_ accords
with proposed sections 13.2 and 13.3, which provide for liens and
priority among judgment creditors that do not’ depend upon the
particular method chosen for having the debtor’s assets applied to
the judgment. ) ) ] )
Removal of the len and priority function Qf the 1’eee}versh1p
obviates the need for both the intricate, litigation-producing con-
cepts of ‘“vesting’’ and ‘‘relation back’’ of title in sections 807 and
808 of the civil practice act, and the special filing and indexing
provisions in sections 809 and 8_10. . )
Under the proposed subdivision, only where there is some partic-
ular advantage to be gained by having a receiver will one he
appointed, and then only for partienlar functiqns. Thus, where
the judgment debtor is a landlord, although the judgment ereditor
may be able to secure the rents by payment orders or'by having the
sheriff levy pursuant to execution, it might be mueh simpler to have
a receiver appointed to collect them. The receiver may also be
authorized to make repajrs and improvements and to lease vacant
apartments, methods of protecting creditors which may be secured
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uider no other procedure. Even where all that is involved is the
sale of personal property, there are instances in which it is prefer-
able to have a sale by a receiver rather than by the sheriff, See
Application of Myer, 273 App. Div. 887, 77 N.Y.S.2d 660 (1st
Dep’t 1948) (sale of large block of securities). These situations
would probably be much more frequent when real property is
involved. ‘‘Sale of real estate today under execution is usually a
nonrealistic form. Even under a ‘normal’ real estate market, a
huge apartment house, or any parcel of urban realty, is not best
disposed of at a sheriff’s sale, but after negotiation and bargaining
with individual purchasers.’’ Cohen, supra at 1026.

While the term ‘‘property’’ has been used throughout the pro-
posed rules to include both real and personal property, the pro-
posed subdivision expressly permits authority to sell real property,
in view of the reluctance on the part of courts to give receivers such
power, Although the Field Code provided for a receiver “‘of the
property’ of the judgment debtor and defined ‘‘property’’ as
including both realty and personalty, and although the Code of
Civil Procedure expressly provided that ¢ [r]eal property vested in
a receiver,’’ the courts have prohibited the sale of real property
by a supplmentary proceeding receiver. The culmination of this
development was analyzed as follows:

The dictum in the Quackenbush case was thereafter used by
the court in Faneusl Hall National Bank v. Bussing [147 N.Y.
665, 42 N.E. 345 (1895)] to warp the statute so as to deprive
the receiver of any title to the debtor’s realty. In that case the
debtor was possessed of certain premises when the receiver in
supplementary proceedings was appointed. Thereafter the
receiver obtained an order permitting him to sell the debtor’s
interest. 'The owner of the property moved successfully to
vacate the order for the sale. The court’s explanation was (a)
that the section conferring title to the debtor’s realty on the
receiver ‘‘cannot be taken literally’’ and should be read in the
light of other statutes; (b) that the receiver’s title to realty was
‘‘a qualified one in the nature of a security for the plaintiff in
the judgment.”” It did not divest the debtor of the legal
title. The receiver did not take such ‘‘absolute title’’ as would
enable him to sell the property when it could be sold under an
execution whereby the debtor would be granted power of
redemption; (¢) supplementary proceedings being a substitute
for the old creditor’s bill, it is only when the legal remedy is
exhausted that a creditor may resort to the ‘““more effective
remedies’’ found in equity; (d) therefore, since the property
could have been sold under execution and was not, (relying
on the Quackenbush dictum) the receiver took no title.

Subsequent cases merely completed the job of denuding the
receiver of all rights to the debtor’s realty, and of giving him,
instead of ‘‘title,”” a weird product of Judicial sentimentality
liberally sprinkled on the debtor. In actual fact the receiver
does not get the ‘‘title’’ promised by the statute, but a ‘‘quali-
fied title’” by way of security, a security which the courts have
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¢ explain. “‘Possession’’ is promised and when
:-ilgxtna?cllig, 1-é)enier()i. If the premises have been leased Spgsgl
Term is inclined to compel the tenants to attorn to th(x:eceilat ?
and to give him the power to eollect the rents. T}ie ppetitle
Division has held, however, that since a recelyer has ;10 Codé
he is not entitled to rent, and this despite the existence o % o
provision giving the receiver power to make leases. | R
supra at 1024-25 (footnotes omitted).]

i iver’s sale, a
blem of a right of redemption after a recelv?? s sale,
proTkﬁgnIl) Iél(.)la,t partieular%y concerns the courts, 1s 1o longer 1n1r}:)<‘)’1iﬂc;1aelcllt
under the proposed rules since go rllgléfi (ifg redemption is p' .
imij osed rule 61.15. L
Se’%‘lllJ: e}clg};?a}*‘};tggcfn‘;gtg; o in the proposed subdivision 1Is newf.
Although an equity receiver has th: poweei.l(;L tggntal’z}?epgsierstssmﬁage
the debtor’s business with a view to op , e dings
denied this power to a statutory su]g)plementary1p1£I ool
iver. See Ward v. Peirie, 157 NY 301, 308,.5 B ,
E%%EZV%B%). The instances in which a court m}ghi: ﬁppgingl a
receiver to ‘‘administer’’ the debtor’s property will un {)u beoag
be rare, but the term is used to %11ve courts ;ﬁg extremely br
i i ich enforcement problems warrant.
dlsﬁfﬁz;o% ;V ;1111(31177 of the rules of ecivil practice enumqratehpoweg's
which a receiver has unless they are explicitly denied him . g
order of the court, and also lists those which must be gran'%
by order. Since the proposed rule contemplates that a specific
and limited authorization will be given the receiver, these lpr(ixgd
sions are not meaningful. The provision of present rule 18
regarding employment of eounseﬁ_ has been retained, however, in
i of receiverships.

orgl‘elfet?ceix;(% ‘aélg)lfls(ait” and “sell’13 are intended to cover settle-
ment of claims of the judgment debtor by the receiver. In zill?y
event this power, when granted by the court, 1s‘encompa‘ssed wit in

the term ‘‘or do any other acts designed to satisfy the judgment.
The limited nature of the receivership should result in a redue-
tion of its cost since the receiver will only be entitled to commis-
sions on the funds which he collects. Under the present receiver-
ship practice, once a receiver is app_omted, the Jut_lgment cred}tor
is required to turn over to the receiver funds which the.creéhtor
subsequently collects through his own efforts. _See N.Y. Civ. Prac.
Aect §§794, 796 ; Herlihy v. Watkins, 256 App. Div. 389, 10 N.Y.S.2d
7 (1st Dep’t 1939); Franklin Nat. Bank v. M.adero,.é& M.2d 145,
157 N.Y.S.2d 431 (Sup. Ct. 1956). The receiver might tl_len be
entitled to a commission on these funds although he was not instru-
mental in their collection. See N.Y. Civ. Prac. Act §§804-a,
154}571“chough the first sentence of section 804-a of the eivil practice
act, dealing with commissions, is virtually 1dent1(§al to the first
sentence of section 1547, which is applicable to receivers generally,
the provision has been repeated here for convenience. Cf. B-W
Realty Co. v. Glatzer, 185 Mise. 1021, 58 N.Y.8.2d 368 (N.Y.C.
Ct. 1945) (remainder of section 1547 held applicable to supple-
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mentary proceeding receivers). The second sentence of present
section 804-a, however, has been deleted. It permits the receiver
to refuse to reduce a judgment debtor’s property to possession
W;thgut a request and indemnification by the judgment creditor,
and is not necessary under the proposed rules since the only action
tha.t.the receiver may take is that requested by the judgment
creditor and authorized by the court. The court will, of course,
be able to condition its granting of the requested relief by requiring
indemnification for the receiver’s expenses. :

_ Under the proposed subdivision, the appointment of a receiver
is in the court’s discretion. Since the expenses and commissions
of the receivership, which may be substantial, are ultimately to
be paid by the judgment debtor if he has sufficient funds, the
appointment should not be made unless some greater benefit to the
judgment creditor than that which could be secured by other avail-
able procedures can be anticipated. In 1938, the earlier discre-
tionary language of present section 804 was amended to provide
that ‘‘the court must make an order appointing a receiver of the
property of the judgment debtor upon application of the judg-
ment creditor, whether or not it shall appear that the judgment
debtor has property applicable to the payment of the judgment.”’
This strongly mandatory language was adopted to insure the
Judgment creditor against the transfer of hidden assets of the
judgment debtor; the receiver’s ‘“title’’ being good even against
a bona fide purchaser. Despite the clear mandate of the statute
many courts have continued to deny receiverships where the judgi
ment 1(331'edltor tcannr(‘)t show that the judgment debtor has mnon-
exempt property. I'or example, in Tosts v. Sbane, 170 Mise.
830-31, 11 N.Y.8.2 821, 323-24 (N.Y.0. Ct. 1939 tho aouet cigin

On the pending motion, which is for the reargument of a
former motion for the appointment of a receiver, and which
motlon was denied, the only reason advanced by the judgment
creditor’s attorney for the reversal of the court’s decision
is that it is in conflict with the mandatory provisions of sec.
tion 804 of the Civil Practice Act, as amended by Laws 1938
chapter 605, in effect September 1,1938.... ’

A statute framed in imperative language may be construed
as permissive, where it is evident from the entire act con-
s1derg3d as a whole and from the surrounding circumstances
that it was not intended to receive a beremptory construction
In such a case, the term ““must’’ or “‘shall’’ will be interpreted
in the sense of ‘“may.”” This is frequently the case where
statutes provide fo1_“ orders to be made by judges ; if it appears
evident that the judge should exercise a discretion in the
granting of the order, the circumstance that the statute pro-
xfndes that the ordeé' “must’’ be granted will not deter him
rom exXerewsing a discretion and denvi ' ication i
Jjustice is there%y promoted. Ving the’application. it

Fortunately, the problem presented b i ’ ‘
. y this eourt’s approach
may be avoided under the proposed subdivision, since ff plien—
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the reason for the present mandatory language—is not created by
the proposed limited receivership. ' ) )

The proposed subdivision provides t];at if a ;]udgmenjc creditor
is appointed receiver, he must serve Wlthopt compensation. Per-
mitting a judgment creditor to be so appointed was ;epomnqended
in the 1934 Report of the Commission on the Administration of
Justice in New York State at page 363:

In an early case the judgment creditor was .appomted
receiver in supplementary proceedings, Chamberlain v. (ree-
leaf, 4 Abbott’s New Cases 92, but apparently not since then.

This recommendation has frequently been made. Its purpose
and value should be apparent. The 1932 Committee on Prae-
tice and Procedure in the City Court of the New York County
Lawyers’ Asociation endorsed this idea. 1932 Year Book,
New York County Lawyers’ Association, page 283. It said:

““A study was made of the laws of other jurisdictions with
reference to receivers, and your Committee recommends _that,
unless some good reason to the contrary is shown, the judg-
ment creditor should be made the receiver in supplementary
proceedings, under a- bond in a sum approved by the court,
on condition that he serve without compensation. As such
receiver he should be authorized to bring actions in his own
behalf and in behalf of all other judgment creditors appear-
ing and contributing to the expense of the proceedings. This
is the general practice in Great Britain where it seems to
have worked successfully, Certainly no one is more inter-
ested in pursuing the judgment debtor with zeal than the
judgment creditor himself and the judgment debtor is bene-
fited and protected by the fact that the receiver will act
without fees and be under bond.”’

Where the judgment creditor is a corporation, one of its
officers should be appointed receiver upon the same terms as
stated in the quotation.

Despite these recommendations, the proposal was never adopted,
probably because the broad discretion given the receiver presented
too great an opportunity for abuse and harassment. Under the pro-
posed receivership procedure, however, in which the particular
function and the manner in which it is to be performed is pre-
seribed by the court, the likelihood of abuse is sharply reduced.
Furthermore, the proposed subdivision allows the court, in its
diseretion, to determine that a disinterested third person should
be appointed in a particular case. Thus, while appointment of
the judgment creditor to collect rent or to lease property may
present little likelihood of abuse, the court may find it more
advisable to have a third person negotiate settlements or sales.

The extensive notice provisions in present sections 804(1) and
805 have been replaced by the second sentence of the proposed
subdivision. The phrase, ‘‘As far as practicable’” amply covers
the present complicated provisions.
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. The requirement of section 804(1) that supplementary proceed-
ings be commenced before a receiver may be appointed has been
deleted. Unlike the prsent provisions, a subpoena for examination

_ does not commence a supplementary proceeding under the proposed
title.. Moreover, if the judgment creditor knows of the debtor’s
assets, the proposed subdivision permits him to move for the appoint-
ment of a receiver without any preliminary step.

P;esent.section 806, dealing with the extension of an existing
receivership to other judgment creditors, is treated in proposed
subdivision (b).

The undertaking provision in present section 809 is covered
by proposed rule 74.3, which is incorporated into this subdivision
by reﬁerenge. While present section 809 indicates that the court
has discretion in determining whether to require a bond, in prac-
tice, a bond is required in every case. See 8 Oarmé)dy-Wait
Cyeclopedia of New York Practice 295 (1954). Despite the manda—’
tory lar'lguag'e In proposed rule 74.3, the court, in effect, will still
have d1s<_3ret10n since it is authorized to set the amount of the
ungeitda_kl'ng.

ubdivision 3 of present section 804 is covered hv -
ru}e 74.4 which is also incorporated by reference, by proposed

The provision in present sections 794(1), 794(2), 796 and 797(2)
that an order, ordinarily directing delivery or payment to a sheriff
shall direct delivery or payment to the receiver if one hag beeﬁ

appointed, are covered by the next to last
subdivisio;l. sentence of the proposed

(b) Extension of receivership. Where g recewer has been
appownied, the court, upon motion of & judgment creditor,
upon such notice as it may require, shall extend the receiver-

ship to his judgment. N
Notes

This subdivision is derived from the second sente i
ivi ' , nee of seetion
806 tht}clie cn/:cll p_raetn:zfe al,lct. Where a receiver has already been

appointed, extension of the receivership should be i

pa'rte and as a matter of course, P obtainable oz
The remainder of present section 806 has been deleted as unneces-
sary. If a judgment _creditor considers that other judgment
ic](.'rl'gdlglors are be1:1r:1g 1111.nfaur1y é)referred, or are controlling or direct-
e recelver to his prejudice, he may apply for a d r
proposed rule 61.18 to proteet hi’s interest. PPy 1 order under

61.8. Enforcement before judgment entered.,

Before a judgment is entered, upon motion of the party in

whose favor a verdict or decision has been rendered, the trigl
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judge may order examination of the adverse party and order
him restrained with the same effect as if a restraining notice
had been served upon him after judgment.

Notes

This rule is new. It authorizes the examination of an adverse
party and the granting of a restraining order against him imme-
diately after the rendition of a verdict or decision, to prevent
divesting of assets before the judgment is entered. There is no
reason for requiring a judgment creditor to wait for judgment
to be entered in order to serve a subpoena or restraining notice
where it can be shown at the conclusion of the trial that such delay
may prejudice him, Examination may not be necessary for the
evidence at the trial may indicate that the adverse party has
sufficient assets to satisfy the judgment. If there is a danger
that he will dispose of them, however, the court may order him
restrained until a judgment can be entered and a payment or
delivery order sought. -

Substantially the same reform has been repeatedly advocated.
Over a quarter of a century ago, for example, Mr. Justice Cuff
suggested :

. . . Legislation should be enacted which would automat-
ically, on the rendering of a verdict by a jury or a decision by
a court in actions at law, stay the loser from disposing of or
transferring any of his property unless allowed to do so by
his ereditor’s consent or an order of court upon notice. The
burden would then be where it belonged—on the one who owes
the money.

Another improvement would be to do away with the supple-
mentary proceedings entirely—require plaintiff and defendant
to be in court when a verdict or decision is fo be announced.
In inquests and defaults subpoena defendant. Nonappearance
should be punishable as a contempt of court. The loser should
immediately be sworn and examined by the court and opposing
counsel as to his property and ability to pay the judgment to
be entered. Some will readily object to this procedure on
the ground that the trial judge should not be required to
actually preside at such an examination, This is only because
we have grown used to the theory that an action at law
ends with the entry of judgment, It should not end wuntil
all the processes and instrumentalities of the court have
been employed to put the money in the purse of the success-
ful party. The examination could be avoided upon filing a
bond or obtaining the creditor’s consent. The questioning
as to the property of the unsuccessful party would not take
long if conducted in the presence of the trial judge and
with his active cooperation. Even if it consumed some addi-
tional time, it would be worth while, for it would be moving
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toward the end the litigant had in view when he started the
suit, to wit, to obtain money. As a matter of fact, the time
required for this examination would be compensated for by the
elimination of all the motions incidental to the supplementary
proceedings in which the judgment creditor vainly attempts to
collect his just deserts. Volumes of typing would be saved;
days and weeks of the time of attorneys, who now are required
to carry on their examinations without the presence or aid
of the court, would be spared for other gainful work. . The
palpable lying that is typical of the supplementary proceed-
ing inquiry would be greatly reduced or perhaps eliminated,
for obvious lying is not nearly as likely to be perpetrated
before an organized court as it is in the corner of the exami-
nation room with no judge, eclerk, or stenographer present,
There is room for more improvement in this direction. [Zwerd-
ling v. Hamman Bldg. Corporation, 145 Mise. 471, 473, 259
N.Y. Supp. 593, 596-97 (Sup. Ct. 1932).]

An enforcement order granted under any of the rules of title
61 may be stayed pending appeal. See proposed rule 80.9.

In addition to provisional remedies which may be available,
the advisory committee recommends that creditors have a fur-
ther remedy to discourage a defendant from fraudulently disposing
of assets in contemplation of an adverse judgment while an action
is till pending. In order to overturn such transfers under the
Fraudulent Conveyance Act, the creditor is presently required to
show actual intent to defraud; or that the debtor was rendered
insolvent by the transfer; or that after any particular conveyance
by a debtor in business he was left with an ‘‘unreasonably small
capital’’; or that the debtor intended or believed that he would
incur debts ‘‘beyond his ability to pay as they mature’ at the
time of the conveyance. N.Y. Debt. & Cred. Law §§278, 274, 275,
276. These facts are frequently difficult to prove.

Even if the gift was made without intent to defraud and if the
judgment debtor was not rendered insolvent thercby and is not
insolvent after judgment but simply chooses not to satisfy it,
there is nevertheless no reason for requiring the judgment ereditor
to pursue him rather than a gratuitous recipient of the debtor’s
assets.

Accordingly, it is recommended that a new section be added to
the Debtor and Creditor Law, as follows:

§ 273-a. Conveyances by defendants. Every conveyance
made without fair consideration when the person making it is a
defendant in an action for money damages or where a judgment
in such an action has been docketed against him, is fraudulent
as to the plaintiff in that action without regard to the actual
intent of the defendant if, after final judgment for the plain-
tiff, the defendant fails to satisfy the judgment.

This new section would place no greater burden upon gratuitous
transferees with regard to their acting in reliance of the gift
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than is placed upon them under present provisions of the Fraud-
ulent Conveyance Act. In fact, it should be much easier for them
to determine whether the transferor is involved in litigation than
to determine whether he was left with ‘“an unreasonably small
capital’’ or intended to incur subsequent debts.

61.9. Executions.

(a) Form. An execution shall specify the date of the

judgment, the court in which it was entered, the amount of
the judgment and the amount due thereon. Where the judg-
ment was entered in a court other than the supreme court
or a county court, the execution sliall also specify the date
on which a transcript of the judgment was filed with the clerk
of the county in “which the judgment was entered. Where
one or 7nb7'0 persons against whom the judgment was recovered
are mot judgment debiors, or are deceased, the execution
shall also specify each judghzent debtor not deceased and direct
that only property in which he has an interest, or debts owed
to him, be levied upon or sold thereunder. Where jurisdiction
in the action was based upén a levy upon property or debt
pursuant to an order of attachment, the execution shall also
state that fact, describe all property and debts levied upon,
and direct that only such property and debis be sold there-
under. Where the judgment was recovered for all or part
of @ mortgage debt, the execution shall also describe the
mortgaged property, specify the book and page where the
mortgage is recorded, and direct that no part of the mortgaged

property be levied wpon or sold thereunder.
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Notes

This subdivision replaces parts of sections 222-a, 640, 641, 642,
643, 645(1), 6568, 711 and 1199 of the civil practice act. It is
designed to consolidate and simplify the formal requirements of
an execution. In this subdivision are gathered together the var-
ious scattered provisions which preseribe what must be specified
in an execution under particular circumstances. For example,
it includes the provision in the last sentence of section 222-a of
the eivil practice act which requires an execution to be indorsed
with the names of the persons summoned where the judgment is
against a partnership. It also includes the similar provision in
section 1199 and that in the last sentence of present section 642
that the execution must show which of the parties are judgment
debtors (see notes to proposed section 13.1(c)) and the provision
of section 658 requiring an exeeution to specify the name of a
judgment debtor who has died. The last sentence in this subdivi-
sion is derived from present section 711 of the civil practice act.
It implements the provision of section 710 which is retained by
proposed rules 61.12 and 61.13(b). The effect of this provision
when read with section 1077 of the civil practice act is to require
an election between foreclosure and a suit on the mortgage debt.
See notes to proposed -rule 61.13(b).

The next to last sentence in the proposed subdivision is derived
from subdivision 1 of section 645 of the civil practice act. The
present priority provision, that personal property attached must be
applied before real property attached, has been deleted in accord-
ance with the deletion of the similar general priority requirement
of section 643. See introduection to this title. Subdivision 2 of
present section 645 requires that attached property be first applied
to the satisfaction of a judgment, even where personal jurisdiction
was obtained, before other property is levied upon. This require-
ment has also been deleted. It will obviously facilitate collection
of a judgment if property alweady in the hands of the sheriff
is applied before other property, but no reason appears to prevent
the sheriff from levying on money, for example, rather than selling
property that has been attached. Moreover, the further require-
ment of subdivision 2 of section 645 that persomal property not
attached be levied upon before real property already attached can
be utilized is also deleted, because of the same considerations which
dietated abolition of the personal property priority where no prop-
erty has been attached. See introduction to this title.

‘Where a judgment in an action where jurisdiction was based
upon an attachment has been partially satisfied by application
of the attached property, the plaintiff may bring an action on the
judgment for the balance due him. See proposed rule 50.4(2);
N.Y. Civ. Prac. Act §§484(2), 520. In such an action, however,
he should allege the extent to which the prior judgment has been
satisfled; such an allegation would also be necessary where an
action is brought upon a judgment because the statute of limita-
tion is about to expire. Cf. proposed rule 50.4(1); N.Y. Civ. Praec.
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Act 484(1). See also N.J, R. Civ. P, 4:55-3, 4:60-6. Accordingly,
a new subdivision should be added to proposed rule 26.6, as follows:

(e) Action on a judgment. A complaint shall state the
extent to which any judgment recovered by the plaintiff against
the defendant, or against a person jointly liable with the
defendant, on the same cause of action has been satisfied.

The phrase ‘‘or against a person jointly liable with the defend-
ant’’ in this pleading requirement would make sections 1185 to
1188 and section 1201 of the civil practice act unnecessary, as the
only unique feature of these judgment creditors’ action sections is
the allegation required in seetion 1186 which is replaced by the
quoted language. See also proposed section 13.1(e) and mnotes.

Present section 640-a has been omitted because of the elimina-
tion of the five-year limitation of sections 650, 651 and 652. See
notes to subdivision (b). The language of section 642 relating
to a date from which interest should be computed has also been
omitted. Since all money judgments bear interest from the date
they are entered (see proposed section 12.3; N.Y. Civ. Prac. Ac_:t
§481), requiring specification of the ‘‘date of the judgment’’ is
sufficient.

(b) Issuance. At any time before a judgment is satisfied

or vacated or the time limited for commencing an action upon
the judgment expires, an execulion may be issued from the
supreme court or a county court, in the county in which the
judgment was first docketed, by the clerk of the court or the
attorney for the judgment creditor as officer of the court, to the
sheriffs of one or more counties of the state, directing each of
them to levy upon the real and personal property of the judg-

ment debtor.
Notes

This subdivision replaces parts of sections 635, 636, 641, 643, 648,
650, 651, 652 and 653 of the civil practice act. )

The present law distinguishes between executions issued before
and after five years from the entry of judgment. Where an execu-
tion was not issued during the first five years, leave of court, granted
only upon notice and proof that the judgment remains unsatisfied,
is necessary to issue an execution thereafter. This distinction is an
unreal one and results in an unnecessary burden upon the courts
and judgment creditors. It ignores other enforcement procedures
that the creditor may have taken within the first five years and
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penalizes a creditor who withholds issuing a patently unproductive
execution during that time. This five-year ‘‘junior limitation stat-
ute’” has therefore been eliminated. Cf. Calif. Code Civ. Proc. §§681,
685 (period during which an execution may be issued without leave
of the court extended in 1955 from five to ten years); see also
Reisenfeld, Collection of Money Judgments in American Law—A
Historical Inventory and a Prospectus, 42 Towa L. Rev. 155, 176
77 (1957).

The proposed subdivision also eliminates the present requirement
that a transcript of the judgment be filed in the county to which
an execution is issued. There is no such requirement in most states
and present New York provisions in the supplementary proceedings
and attachment articles do not include a similar requirement. Since
the execution will specify the court in which judgment was entered
and where the judgment-roll is filed, sheriffs may easily verify the
information contained in an execution by mail or telephone to the
clerk of that court. Except for effecting a lien on local real prop-
erty, the docketing of transcripts is not worth the expenditure of
time and money by the courts and litigants that it entails. Tt
should be noted that section 648 of the civil practice act permits an
execution against the person or for the delivery of the possession
of a chattel to be issued to ‘‘any county’’ without regard to where
the judgment is docketed.

Several executions upon a single judgment may presently be
issued and be made returnable to the clerks of various counties
simultaneously. Cf. N.Y. Civ. Prac. Act, §641; N.Y. Justice Ct.
Aect §§274, 280 ; N.Y.C. Munie. Ct. Code §183. When the executions
are returned partially satisfied, the records of each clerk may
indicate a different amount remaining due on the judgment. To
avoid such confusion, the proposed subdivision provides for a single
place of issuance for executions upon the same judgment. And
subdivision (¢) requires all returns to be made to the clerk of the
court from which the execution issued. Cf. proposed rules 50.7(a),
50.11(b), 50.11(¢) ; N.Y. Civ. Prae. Act §72.

The explicit statement that executions may be issued by an attor-
ney as officer of the court is new but represents present practice.
Cf. proposed rule 38.2(a). .

Under the proposed subdivision executions retain their different
status from supplementary proceedings to some extent. In order
to issue an execution to a sheriff, with a few exceptions, all inferior
court judgments must be docketed by transcript in the county where
the inferior court is located under the present provisions as well as
under the proposed rules; supplementary proceedings require no
transeript under both present and proposed law. See introduetion
to this title.

Because of the abolition of the five-year limitation on executions,
the ‘““New York system of separating actionability, executability
and operation as lien’’ (Reisenfeld, supra at 177) is reduced in
complexity. Actionability remains at twenty years—although pro-
posed section 5.12(d) reduces the period to ten years, the advisory
committee, on reconsideration, has recommended that the present
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twenty-year period of section 44 of the civil practice act be retained
(see notes to proposed rule 50.4)—and executability 'becom(.es coex-
tensive with it. The ten-year lien on real property is retained by
proposed section 13.3(a). )

The provision of the first sentence of present section 636 that an
execution be directed to a sheriff is included in this subdivision. The
remainder of that sentence, providing that an execution be directed
to the coroner or coroners when the sheriff is a party or inte;e.sted,
is omitted, since such a provision is already included in subdivision 1
of section 661 of the County Law., Similarly, the provision of sub-
division 8 of seetion 661 of the County Law that the medical
examiner performs such duties if the office of coroner has been
abolished, and that of section 909 of the County Law authonz%ng
the county clerks in the city of New York to perform sqch duties,
together cover most of the remaining provisions. qf section 636 of
the civil practice act. In the light of these provisions, there seems
no necessity to expressly continue the authority of the court to
appoint a private person to whom an execution shall be directed.
The last sentence of section 636, which was added in 1957 (N.Y.
Laws 1957, c. 563), is deleted as unnecessary because it is only
operative where the sheriff is a nominal party under section 922 or
943 of the civil practice act and the suit by the sheriff under those
sections has been abolished by proposed title 72. See notes to pro-
posed rule 72.5(d) ; ¢f. proposed rule 72.11.

Section 639 of the civil practice act, which, by its own terms,
‘“does not apply in a case where special provision is otherwise made
by law,”’ is also deleted. Provisions in sections 651 and 652(1)
of the County Law amply cover the problem of vacancy in the -
sheriff’s office. Because of these latter provisions and because of
the abolition of redemption of real property (see preliminary note
to proposed rule 61.13), sections 752 through 755 of the civil prac-
tice act are also deleted as unnecessary.

(¢) Return. An execution shall be returned to the clerk of
the court from which it was issued within sizty days after
issuance unless the time is extended by the attorney for the

Judgment creditor.
Notes

This subdivision is based upon parts of sections 640 and 641 of
the civil practice act. The last sentence of seetion 640 provides:
‘“Except as otherwise prescribed in the next section, it [an execu-
tion] must be made returnable to the clerk with whom the judgment-
roll is filed.”’ Although section 640-a has been ‘‘the next section’’
sinee 1947, the exception refers to section 641, which provides that
where the execution is issued out of a court other than that in which
the judgment was rendered, upon filing a transeript of the judg-
ment, the execution must be made returnable to the clerk with
whom the transeript was filed.
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The sixty-day provision of section 640 is retained but the limita-
tion upon the time for which an execution may be extended has
been omitted. Sinee there is no limit.upon the number of executions
-which may be issued, the provision has little effect. The provisions
of proposed section 13.2(a) regarding liens will remove its present
minimal impact upon the facility of continuing an execution lien
on personal property. See N.Y. Civ. Prac. Act §679. While section
640 does not state that more than one extension of a single execu-
tion is permitted, the wording of the proposed subdivision is so
intended. Cf. N.Y.C. Munic. Ct. Code §138.

(d) Records of sheriff. Each sheriff shall keep a record of
executions delivered to him showing the names of the parties;
the dates of issue, delivery and return; the amount due at the
time the execution was delivered to him; and the amount of
the judgment and of the sheriff’s fees unpaid, if any, at the

time of the return.
Notes

This subdivision is derived from 636-a of the civil practice act.
The additional requirement of present section 637 that a memoran-
dum of the hour and minute when an execution is received be
endorsed upon it, has been deleted. This provision is necessary
in the present civil practice act because, under section 679, priority
and liens upon personal property are determined in the order of
delivery. Under proposed section 13.2, however, personal property
liens and priority are determined by the order of docketing of the
-judgment. Cf. proposed rule 61.14.

61.10. Levy upon personal property.

(a) Levy by service of notice. The sheriff shall levy upon
any interest of the judgment debtor in personal property not
capable of delivery, or upon any debl owed to the judgment
debtor, by serving a copy of the execution personally upon the
garnishee, in the same manner as a summons, except that such
service shall not be made by delivering a copy to a person

authorized to receive service of summons solely by a designation
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filed pursuant to law. The garnishee shall forthwith transfer
such interest or pay such debt to the sheriff.

Notes

This subdivision replaces section 687-a of the civil practice act,
which was enacted in 1952 after a study and recommendation by
the Law Revision Commission. N.Y. Law Rev. Comm’n Rep. 855—
448 (1952). .

Although section 687-a contains eight lengthy subdivisions an'd
more than 2,000 words, its only meaningful addition to prior law is
a provision that a garnishee who is willing to pay an m@ebtedness
or liability due the judgment debtor may pay the sheriff and be
discharged to the extent of the payment. The Field proposals con-
tained a one sentence provision to the same effect. First Report
of the New York Commissioners on Practice and Pleadings 202

1848). .
( The) prolixity and repetition in section 687-a stem largely from
the fact that the attachment sections of the eivil practice act were
utilized in drafting it rather than the supplementary proceedings
sections. Where a garnishee is unwilling to make payments, Fhe
supplementary proceeding provisions are more effective than section
687-a in virtually every respect. Thus, a violation of the restraint
imposed by section 687-a(2) is not punishable as a contempt while
such a violation in supplementary proceedings is; a judgment credi-
tor may obtain a mandatory payment order under section 794(2)
upon a showing that the garnishee is indebted to the judgment
debtor while such a showing under section 687-a(1) only entitles
the judgment creditor to commerce a separate action to recover the
indebtedness.

The requirement in section 687-a(1) of a written specification
of a debt or liability, has been deleted. It is valuable only with
regard to the restraint imposed by subdivision 2 of the section.

Because of the ease with which the creditor can utilize a restrain-
ing notice under proposed rule 61.2, the restraint of present
section 687-a(2) has ben deleted. Under proposed rule 61.2(b),
a restraining notice may specify property.

Similarly, the provisions of subdivision 3 of present section 687-a
are omitted as they are largely duplicated by the disclosure pro-
visions of proposed rule 61.8; those of subdivision 4 of section
687-a are omitted as they are redundant of the provisions of pro-
posed rule 61.18; and those of subdivision 5 of section 687-a are
omitted as they are redundant of the provisions of proposed rule
61.17.

The word ‘‘debt’’ in this subdivision includes legally assign-
able causes of action, in accordance with the definition of proposed
section 18.1(b). This represents an expansion of present section
687-a, where causes of action are limited to those on contract.

In accordance with present section 687-a, this subdivision pro-
vides a method of levying upon intangibles similar to that provided
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by section 917 of the ecivil practice act for levying under an attach-
ment. See proposed rule 72.5 and notes.

Under proposed section 13.1(d) (4), intangibles represented by
. an instrument are treated as property capable of delivery; levy
upon such property is therefore made under subdivision (b) of this
rule. No substantive change in present law is effected thereby,
since under present section 687 and subdivision 1 of present sec-
tion 687-a, the same result ensues.

The last sentence of this subdivision requires the garnishee to
pay over the property to the sheriff. Should he fail to do so, the
ereditor would bring a proceeding pursuant to proposed rule 61.4.
Cf. N.Y. Civ. Prae. Act §687-a(6).

(b) Levy by setzure. The sheriff shall levy upon any inter-
est of the judgment debior in personal property capable of
delivery by taking the property into his custody without
interfering with the lawful possession of pledgees and lessees.
The sheriff shall forthwilh serve a copy of the ewecution in the
manner prescribed by subdiwvision (a) upon the person from

whose possession or custody the property was taken.

'Notes

This subdivision is new. The provision relating to pledgees and
lessees is based upon part of section 688 of the ecivil practice act.
There is no present provision regarding the method by which a
. sheriff is to levy pursuant to_an execution although section 917
of the civil practice act contains such provisions with regard to
attachment. This provision is designed to codify present practice.
See 7 Carmody-Wait, Cyclopedia of New York Practice 635 (1953).
The phrase ‘‘any interest of the judgment debtor in personal
property,’’ used in this subdivision and in subdivision (a) of this
rule, is designed to replace the enumeration of specific personal
property subject to execution in sections 679, 686, 687-a and 688
of the civil practice act. Present section 679(1) provides that
except for goods and chattels, personal property is not subject
to execution unless ‘‘expressly declared by law to be subject.”’
The distinction between tangible and intangible property which
is the basis for this provision, has been the cause of much con-
fusion and litigation. See 7 Carmody-Wait, Cyclopedia of New
York Practice 623-31 (1953); N.Y. Law Rev. Comm’n Rep. 373
(1952). Since the adoption of section 687-a in 1952, intangibles
have been subject to execution, and any further need for requiring
specific enumeration of subject property has disappeared.
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At the time of the adoption of section 687-a, however, the pro-
vision of section 679(1) requiring express enumeration of property
subject to execution was mnot deleted; rather, subdivision 2 was
added to section 679 to provide for the intangibles which were
made subject to execution by section 687-a.

Since the proposed rules are drafted in terms of ‘‘property’’
and ‘‘debts’’ which are defined in proposed section 13.1 to include
only that which is subject to execution, there is no need for present
section 679. The funetion of this seetion to create a lien on per-
sonal property, and to distinguish the time of creation of the lien
for different kinds of property, has been replaced by the lien
provisions of proposed section 13.2. The exemption provisions of
proposed section 18.5 specify those interests not subject to execu-
tion, :

The phrase, ‘‘without interfering with the lawful possession of
pledgees and lessees,”” continues the provision of present section
688 with respect to a pledgee’s possession; there is no present pro-
vision regarding a lessee’s possession in the article on executions.
However, section 796, in the supplementary proceeding article,
apparently recognizes the-interest of lessees in not being deprived
of the use of property without some provision for their rights. It
prohibits issuance of a delivery order if there is a substantial dis-
pute regarding the right of the judgment debtor to possession of
the property belonging to him. The right of a bona fide lessee
to possession should not be automatically abrogated by a sheriff’s
seizure under execution. If the the sheriff sells the property, with-
out interfering with the lessee’s possession, the purchaser would
take subject to the leasehold interest. Cf. N.Y. Civ. Prac. Act
§688 (purchaser takes subject to interest of chattel mortgagee,

_econditional vendor or pledgee).

Present section 686 expressly provides that the sheriff ‘‘must
levy upon current money of the United States belonging to the
judgment debtor, and must pay it over as so much money collected,
without exposing it for sale.”” It is clear under the proposed rules
that money is included in the term ‘‘property.”” Under proposed
rule 61.9(a), the sheriff is not required to sell ‘‘legal tender of
the United States.”” Section 686’s function in the post-Civil
War era to require a sheriff to sell gold coin, but not other money,
has long sinee disappeared. See N.Y. Laws 1877, c.416; N.Y.
Laws 1940, c¢.63 (deleting gold coin provision).

61.11. Sale of personal property.

(a) Public auction. The interest of the judgment debior
in personal property obtained by a sheriff pursuant to execu-
tion or order, other than legal tender of the United States,

shall be sold by the sheriff at public auction at such time and
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place and as a unit or in such lots, or combination thereof,
as in his judgment will bring the highest price, but no sale
may be made to that sheriff or to his deputy or undersheriff.
The property shall be present and within the view of those
attending the sale unless otherwise ordered by the court.

Notes

This subdivision. is based upon sections 660, 663, 686, 688 and
706 of the civil practice act. The designation in section 660 of
particular hours within which a sale may be held has been omitted
in favor of a standard adopted from section 706—which is there
applicable to the type of parcels and lots in which the property
should,be sold—those that ‘‘in his judgment will bring the highest
price.’

The last sentence of this subdivision is virtually identical to a
provision of present section 706 ; the latter is subject to an excep-
tion, however, ‘‘where the officer is expressly authorized by this
article to sell property not in his possession.”” The only applie-
able authorization in the article is the provision in section 688
that the sale of pledged property shall be made ‘‘without inter-
fering with the lawful possession of the pledgee.”” There are other
situations where it may not be feasible to display the property
or have it present during the sale. The proposed subdivision
permits the court to relieve the sheriff of his obligation to have
the property present at the sale; it would also allow the court
to order a pledgee or lessee in possession to permit the sheriff to
hold a sale on the premises, upon appropriate terms and conditions.

The exception for ‘‘legal tender of the United States’’ is based
upon present section 686. See notes to proposed rule 61.10(b).

The last phrase of the first sentence of this subdivision is based
upon present section 663. A similar provision is ineluded in pro-
posed rule 61.13(a) with respect to real property.

Section 695 of the civil practice act, providing that the sheriff
shall exhibit property levied upon to any creditor of the judgment
debtor, has been deleted as unnecessary.

(b) Public notice. A printed notice of the time and place
of the sale shall be posted at least six days before the sale in
three public places in the town or city in which the sale is
to be held. An omassion to so post notice, or the defacing or
removal of a posied notice, does not affect the title of a pur-

chaser without notice of the omission or offense.
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Notes

The first sentence of this subdivision is based upon the first
sentence of section 707 of the civil practice act, with no change in
substance intended. The second sentence of this subdivision is -
based upon section 662 of the civil practice act. A similar pro-
vision is included in proposed rule 61.13(¢c) with respect to real
property. , :

‘Where personal property is unique, it is not uncommon for the
judgment creditor to seek to increase the price it may bring upon
the sale by giving wider publicity than that provided by the publie
notice required by this subdivision. Personal contact and mews-

‘paper advertising—especially in trade journals—are frequently

used. Indeed, in New York city, the sheriff is required to advertise
every sale of personal property in a loecal newspaper. N.Y.C.
Admin. Code §1032-9.0(b). If the personal property is of such
a nature that negotiation rather than public auction would be the
best way to sell it, the judgment creditor may move for the appoint-
ment of a receiver. See notes to proposed rule 61.7(a).

(¢c) Order for immediate sale or disposition. The court may
direct immediate sale or other disposition of property with or
without notice if the urgency of the case requires.

Notes

This subdivision is based upon the last sentence of section 707 of
the civil practice act. The present section, however, is restricted
to perishable property and disposition is limited to immediate sale.

The proposed subdivision affords the court diseretion to provide
for any appropriate disposition of any property, as particular
cireumstances require.

‘While section 707 specifies that the motion be made by the sheriff,
other persons may have an interest in preserving the value of perish-
able property. Therefore, the proposed subdivision is not restricted
to any partieular mode of application.

61.12, Levy upon real property.
After the expiration of ten years after the filing of the judg-

ment-roll, the sheriff shall levy upon any interest of the judg-
ment debtor in real property, pursuant to an evecution other
than one issued upon o judgment for any part of a mortgage
debt upon the property, by filing with the clerk of the county m

which the property is located a notice of levy describing the
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judgment, the execution and the property. The clerk shall
record and index the notice against the name of the jddgme'nt
debtor, or against the property, in the same books, in the same
manner and with the same effect, as o notice of the pendency

of an action.
Notes

This rule is based upon section 512 of the civil practice act. The
provision with respect to a judgment on a mortgage debt is derived
from section 710 of the civil practice act. See notes to proposed
rules 61.9(a) and 61.13(Db). )

Under present and proposed law, no levy is necessary while req.l
property is subject to a judgment lien. The levy in other cases is
made by creating a temporary judgment lien. The lien provided by
the last sentence of present section 512 has been covered in
proposed section 13.3(a).

Present section 512 is apparently operative whether or not a
lien was ever in effect against the partieular property. Thus, if
the judgment was never docketed in the county where thg real
property is located, or if the judgment was entered against a
deceased person or a municipal corporation, no lien would have been
in effect, but section 512 apparently could be utilized to levy upon
the property after ten years have expired. Moreover, section 512
could also be used while a lien was still in effect, although it would
be unnecessary to so use it, because a lien may be extended beyond
the ten-year normal period under sections 515 or 656 of the civil
practice act. :

In the case of a municipal corporation, the statutory language
of section 510(1) of the civil practice act that no lien on real
estate is created by docketing would seem inconsistent with section
512, which would permit a temporary lien to be created upon the
property after the expiration of ten years. The problem is not a
difficult one in practice, but to the extent that municipal real
estate may be sold by execution, it is apparently unnecessary for
the judgment to be a lien. Sec notes to proposed section 13.7.

With respect to property of a judgment debtor who dies before
entry of judgment, but after verdict or decision, section 478 of the
civil practice act expressly states that the judgment does not
become a lien upon his real property. Section 656 of the eivil
practice act, which deals with exeeution against a decedent’s
property, provides for the enforcement of a judgment ‘‘against
any property upon which it is a lien,’” and thus would apparently
not apply to such a judgment. If this is true, there would be no
provision of the civil practice act specifying the manner of execut-
ing upon such a judgment before the expiration of ten years, but
section 512 apparently would permit a levy thereafter. Indeed, the
language of section 512 recognizes that the debtor may be dead by
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specifically referring to his heirs or devisees. The anomalous result
with respect to liens is that no lien is created by docketing such a
judgment, but that a temporary lien may be created ten years
after filing of the judgment-roll. Yet it would appear to be the
intention of the last sentence of section 655, that no property may be
levied upon after the death of the judgment debtor except as author-
ized by the Surrogate’s Court. See notes to proposed section 13.8.

Where the death occurred after entry of judgment, it is unclear
whether section 521 would permit a levy upon the decedent’s
property after the expiration of ten years. In this situation, the
last sentence of section 655, which prohibits issuance of an execution
against the property of a debtor who has died since entry of
judgment, except as provided in section 656, would seem to preclude
any use of section 512 against an heir or devisee of the judgment
debtor despite the express inclusion of heirs and devisees in section
512. As previously noted, the provisions of section 656 appear to
relate only to enforcement of a judgment ‘‘against any property
upon which it is a lien’’ and the provision of section 512 con-
templates that a lien, if there ever was one, would have already
expired. The temporary lien of the last sentence of section 512
itself would not make seetion 656 operative because this only arises
after an execution is issued.

This difficulty with the phrase “‘agaiust any property upon
which it is a lien,’’ which appears in section 656, has been recognized
and the section has been construed to accord with both section 512
and the last sentence of section 655 in Atlas Refining Co. v. Smith,
52 App. Div. 109, 64 N.Y. Supp. 1044 (4th Dep’t 1900). After
discussing the history of present section 512, the court stated:

It is contended by the respondent that this section only
authorizes the issue of an exeeution in cases where the judgment
is a lien. The effect of such a construction would be to nullify
all the provisions of [section 512]. Section [656] must be
interpreted, not literally but liberally, with a view to making it
harmonize with section [512]. It is manifest that the Legisla-
ture intended to authorize the issue of an execution on a jude-
ment after the lien thereof had expired, notwithstanding the
death of the judgment debtor; but in order that such an execu-
tion might not be issued prematurely or for an excessive amount,
or where the judgment had been paid, or any other legal objec-
tion existed, it was provided that the consent of the court of
law having charge of the judgment should be obtained; and
in order that the execution might not be unnecessarily issued,
where the personal assets of the decedent might be sufficient to
pay the judgment, or where the interests of the decedent’s
estate or of other creditors might require the suspension of the
right to issue the execution for a period, or that the premises be
sold otherwise, the consent of the Surrogate’s Court was also

required. . . .
To carry into effect the clear intent of the Legislature, which
the court has implied authority todo . . . , section [656]

must yield to the construction that the requirement, as a pre-
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mquis_itq to_granting the order, that the judgment shall be
an existing lien, only applies when ten years have not elapsed
since 1t was docketed, that being the only case where it could
be a lien. A careful analysis of these statutory provisions
shows that this construection will not do violence to the language
employed in section [656] when properly understood .
Its language [in subdivision 2, “Such] . . . an execu-
tion shall not be issued unless,”’ ete., relates to an exeeution
on “‘a final judgment for a sum of money, or directing the
payment of a sum of money,”’ referred to in the first sentence
[of subdivision 1] and in section [655] and embraces executions
issued on judgments which are not, as well as those which are
a lien. Inasmuch as section [655] expressly relates forward to
section [656] for authority to issue executions in hoth cases,
it would be proper to hold, in order to solve any doubt as to
their meaning, that the words ‘‘such an execution,’’ contained
in the second sentence of the latter section, relate back to section
[655] and include both classes of exeeutions. [Id. at 116-17, 64
N.Y. Supp. at 1048-49.]

The requirment of permission of both the Supreme Court and
the Surrogate’s Court has been since deleted and only one court’s
permission need be secured.

In effect, section 512 revives the expired judgment lien, to pro-
tect the creditor until the property may be sold. Of course, if the
debtor has conveyed the property after the original lien expired (or
while there was no lien because of failure to docket in the county
vsrher_e the property is located), the creditor may not levy or
‘““revive’’ the lien or sell the property. The further effect of the
language of section 512, since, under the Atlas Refining Co. case,
it may be used against an heir or devisee, would be to revive the
lien as against the heir or devisee, unless the heir or devisee con-
veyed! at a time when there was no lien in effect.

This subdivision deletes the *heir or devisee language of section
512. As a result, where there is no longer a lien on the property,
a judgment against a decedent may be enforced by bringing a suit
against the heirs or devisees under section 170 of the Decedent
Estate Law or the creditor may file his elaim in the Surrogate’s
Court or he may seek leave of court to issue an execution under pro-
posed section 13.8. In effect, the passage of title to the heirs or
devisees is treated as a purchase except for the liability of the
heirs or devisees for the debts of the decedent. For further dis-
cussion of the provisions relating to execution upon the property
of a deceased judgment debtor, see notes to proposed section 13.8.

61.13. Sale of real property.

Preliminary Note

This rule is new. It is designed to replace the enormously cumber-
some procedures relating to the sale and redemption of real Prop-
erty which comprise the bulk of sections 708 through 755 of the civil
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practice act. Under it, the purchaser at a judicial sale will take
immediate title, and the judgment debtor or other creditors will
not be able to redeem the property after sale. This should sub-
stantially increase the purchase price at the judicial sale and should
therefore inure to the benefit of both judgment debtors and creditors.
In discussing the Illinois redemption provisions which are virtu-
ally identical to those in New York, one commentator has noted:

These provisions allow the debtor, his assigns, or any person
interested in the premises through or under the debtor, to
redeem any real estate sold under execution by paying the
amount bid at the execution sale to the successful purchaser
within twelve months of the sale. If there is a failure of such
redemption, any judgment or decree creditor of the debtor can
also redeem within fifteen months of the sale. The purpose of
these provisions is to make the purchaser at an execution sale
pay a fair price for the realty. Paradoxically, the provisions
have probably had an exactly opposite effect. The right of
redemption is rarely exercised because of the failure of debtors
and their judgment creditors to understand the complicated
redemption laws. - But would-be execution sale purchasers are
reluctant to bid at such sales because of the threat of redemp-
tion. Within the fifteen-month period after the sale, they may
be deprived of the property and lose the benefit of any bargain
they may have acquired. Further, during the fifteen-month
period they cannot take possession of the real estate. The net
effect of the statutory redemption provisions is the prevention
of competitive bidding at execution sales, which depresses the
purchase price to the detriment of both the judgment debtor
and creditor. [Note, 47 Nw. L. Rev. 548, 550-51 (1952).]

There is no right of redemption after an execution sale in Con-
necticut, Delaware (see Del. Code Ann. tit. 10, §4977 (1953)),
Florida (see Fla. Stat. Ann. §55.48 (1943)), Georgia (see Ga.
Code Ann. §39-1303 (1957)), Louisiana, Maryland (see Md. Ann.
Code art. 83, §2 (1957)), Mississippi (see Miss. Code Ann, §1936
(1956)), Missouri, New Jersey (see N. J. Rev. Stat. §2A:17-41
(1952)), North Carolina (but see N. C. Gen. Stat. §§1-339.54—
1-339.57 (1953) (debtor may pay judgment before time allowed for
submitting upset bid) ), Ohio (but see Ohio Rev. Code Ann, §2329.33
(Baldwin 1958) (redemption allowed prior to court’s confirmation
of sale)), Oklahoma (but see Turk v. Mayberry, 32 Okla. 66, 121
Pac. 665 (1912)), Pennsylvania (see Pa. Stat. Ann. tit. 12, §2445
(1951) ), Rhode Island (see R. I. Gen. Laws Ann. tit. 9, c. 26, §19
(1956)), South Carolina (see S. C. Code §§10-2786—10-1789
(1952)), Texas, West Virginia (see W. Va. Code Ann. §§5098—
5126 (1955) passim), the District of Columbia, Hawaii, Puerto Rico
or Canada.

Even in the states which have a redemption procedure, there is
great variety. In Kentucky there is a right to redeem only if the
purchase price at the sheriff’s sale is less than two-thirds of the
appraised value of the real property. Ky. Rev. Stat. §426,220
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(1958). In some other states, such as New Mexico, other judgment
creditors have no right of redemption; the right is limited to the
judgment debtor. N. M. Stat. Ann. §24-2-21 (1953).

Omne rationale for permitting redemption is grounded upon the
belief, stated above, that the redemption procedure encourages a
higher purchase price. While this does not seem to be the casge
with regard to purchasers at sheriffs’ sales, it may be contended that
permitting redemption by creditors and from other creditors results
in a second ‘‘auction’’ and the further increase of the purchase
price. This may be theoretically true, but multiple redemptions
are a rarity and it is not clear whether an outright sale would not
have brought a higher price in the first instance. There would also
appear to be far better methods for assuring that fair value is
obtained. Thus, a number of the states which do not have a
redemption procedure provide for appraisers and require that the
purchase price be at least two-thirds of the appraised value.

The creditor redemption provisions are seemingly based on the
view that judgment ereditors have an interest in obtaining the
land, rather than the proceeds, if the sale price is low. The same
result might better be achieved by giving such creditors notice of
the sale, thus permitting them to bid up the price. Subdivision (b)
of this rule contains such a provision, '

A second rationale of redemption is based upon a desire to give
judgment debtors an opportunity to reecover their real property,
because ownership of real property has a special connotation. Never-
theless, in the one instance in which real property may actually
be of particular significance to judgment debtors—where it is being
used as a homestead—present sections 676 and 677 provide for a sale
of the property, if it is worth more than one thousand dollars, from
which there is no right of redemption,

If one of the purposes of redemption is to accord debtors some
opportunity to raise funds to satisfy their judgments before they
lose their real property, it would seem preferable to have the period
of delay before sale rather than after sale. Saskatchewan provides
a delay of twelve months before sale and Rhode Island provides for
a three-month period. Saskatchewan Rev. Stat. c. 89, §20 (1953) ;
R. I. Gen. Laws Ann. tit. 9, c. 26, §16 (1956).

In New York, an eight-week period would appear to be appro-
priate. If a judgment debtor ean show sound grounds for further
delaying sale, he may move for an additional delay pursuant to
proposed rule 61.18.

The provision in present section 643 that personal property must
be executed upon before real property has been deleted ; the pro-
posed rules do not specify priority between real and personal prop-
erty. See introduction to this title.

Under proposed rule 61.7(a), a receiver may be appointed to
sell real property. There are numerous instances in which it is
preferable to sell by personal negotiation, as is done generally with
real estate, rather than by public auction. See notes to proposed
rule 61.7. Since a receivership may involve substantial expenses,
however, the courts would balance the considerations.
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(a) Time of sale; public auction. Between the fifty-sizth
and the sixty-third day after the delivery of an execution to
the sheriff, unless the time is extended by order, the interest
of the judgment debtor in real property which has been levied
upon thereunder or which was subject to the lien of the judg-
ment at the time of such delivery shall be sold by the sheriff
pursuant to the execution at public auction at such time and
place within the county where the real property is situated
and as @ unit or in such parcels, or combination thereof, as in
his judgment will bring the highest price, but no sole may be
made to that sheriff or to his deputy or undersheriff. If the
property is situated in more than one county, it may be sold in
a counly in which any part is situated, unless the court orders

otherwise.
Notes

This subdivision provides a delay of eight weeks _in li.eu qf tl}e
present redemption provisions. If the judgment lien is still in
effect, no levy is necessary in order to sell real property. See notes
to proposed rule 61.12,

The notice provisions of subdivision (b) have been drafted to
provide public notice for the eight-week perlod.

The provisions of this subdivision relating to place and manner
of sale are derived from sections 660, 663, 712(2) and 715 of the
civil practice act. The present provisions have been simplified and
made parallel with those governing the sale of personal property.
See notes to proposed rule 61.11(a).

(b) Sale of mortgaged property. Real property mortgaged
shall not be sold pursuant to an execution issued upon a judg-
ment recovered for all or part of the morigage debt.

Notes

This provision is derived from section 710 of the eivil practice
act. No change is intended. See also notes to proposed rule 61.9(a).
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Section 1077 of the civil practice act provides that, if a final
judgment has been rendered in an action to recover any part of a
mortgage debt, no action to foreclose the mortgage may be com-
menced unless an execution on the judgment has been returned
unsatisfied. The effect of sections 1077 and 710 when read together
is therefore to require an election of remedies between an action
on the mortgage debt and an action to foreclose the mortgage.
Section 710 prevents cirenmvention of the court’s power in a
foreclosure action under section 1083 of the civil practice - act

to assess a deficiency judgment based upon the fair market value
of the property rather than on the price it brings on sale.

(¢) Notice of sale. A printed notice of the time and place
of the sale containing a description of the property to be sold
shall be posted at least fifty-siz days before the sale in three
public.places in the town or city in which the property is
located, and, if the sale is to be held in another town or city,
tn three public places therein. Every judgment creditor having
o judgment which was a lien for at least twenty days prior
to the time fixed for the sale upon the real property to be
sold shall be served with a copy of the mnotice personally or
by registered or certified mail, return receipt requested, at
the address shown upon the judgment docket, at leasi ten days
prior to the time fixzed for the sale. A copy of the notice shall
be published at least once in each two-week period during
the eight succesive weeks preceding the time fived for the
sale n o newspaper published in the county im which the
property is located or, if there is none, in @ newspaper pub-
lished in an adjoining county. Notice of postponement of
the sale shall be posted and served in the same manmer as

the notice of sale and shall be published at least once in the
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newspaper in which the notice of sale was published. An omis-
sion to give any motice required by this subdivision, or the
defacing or removal of a notice posted pursuent hereto, does
not affect the title of a purchaser without notice of the omission

or offense.
Notes

This subdivision is derived from sections 662, 712 and 713 of
the civil practice act. The time period for public notice has been
lengthened to accord with the delay of eight weeks provided in
subdivision (a) for all sales. Notice is required to be served
on other judgment ereditors in order that they may protect their
liens by attending the sale. See notes to proposed rule 61.14.

Under the present provisions, the notice must be posted for six
weeks and published six times during that period. The proposed
subdivision thus reduces the number of publications necessary.

(d) Conveyance; proof of notice. Within ten days after the
sale, the sheriff shall execute and deliver to the purchaser
proofs of publication, service and posting of the notice of sale,
and a deed which shall convey the right, title and interest sold.
Such proofs may be filed and recorded in the office of the
clerk of the county where the property is located.

Notes

This subdivision replaces parts of sections 717 and 748 of the
civil practice act.

The certificate procedure in present section 717, because it is
related to the right of redemption, has been omitted. Instead of
the present requirement that the sheriff file the proofs of notice,
this subdivision only requires that they be delivered with the deed
to the purchaser.

Because the deed will be delivered immediately after the sale,
without the fifteen-month delay of present law, present section 755,
providing for the appointment of a person to execute a deed when
the officer who held the sale is unavailable, has been deleted.

The last sentence of present section 748 has also been omitted.
This provision is covered in sections 35 to 87 of the civil practice
act, which the advisory committee has recommended be transferred
to the Real Property Law. See N.Y. Temp. Com’n on the Courts
Rep. II 82, 85, Leg. Doc. 13 (1958). The twenty-year time period
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in section 748 was apparently overlooked when all similar real
property periods were changed to fifteen years in 1932, See 4d.
at 518-20; N.Y. Laws 1932, ¢. 262-265.

61.14. Disposition of prbceeds of sale.

After deduction for and payment of fees, expenses and any
taxes levied on the sale, transfer or delivery, the sheriff making
a sale pursuant to an execution or order shall distribute the
proceeds to the judgment creditors whb have delivered execu-
tions against the judgment debtor to the sheriff before the sale,
which executions have not been returned, in the order in which
their judgments have priority under sections 13.2 and 13.3 of
the civil practice law. If the property sold had been levied
upon pursuant to an order of attachment, the attaching credi-
tor shall share in the proceeds and his priority shall be deter-
maned from the date of the levy. Any emcess shall be paid

over to the judgment debtor.

Notes

This rule is new and replades provisions found primarily in
sections 680, 681 and 687 of the civil practice act. It also covers
provisions of present sections 682, 685, 687-a(4), 687-a(6), 795
and 798,

Under present section 680, the priority of judgment creditors
upon personal property is determined by the order in which they
deliver executions to the sheriff. The section further provides
that the priority is determined irrespective of levy, but that a levy
and sele under a junior execution will defeat a subsequent senior
levy. Since proposed section 13.2 establishes a new system of
priorities among judgment creditors, based upon the order of
docketing, this rule implements the proposed priority system by
directing that the proceeds be distributed in accordance with it.
Where a creditor with priority has not delivered an execution to
the sheriff, however, or where his execution has been returned, he
would not share in the proceeds in the first instance, but would
have to bring a proceeding within sixty days to set aside the delivery
of the proceeds under the provisions of proposed section 13.2(a) (2).
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With respect to real property, each creditor.upon docketing &
judgment in the county in which the property is located aequires
a ten-year lien on the property, under present and proposed law.
Since there is no right of redemption under the proposed rules,
proposed rule 61.13(c) requires that all such judgment creditors
be notified of the sale. They are therefore able to deliver executions
to the sheriff prior to the sale and can be included when tl%e sheriff
distributes the proceeds in accordance with proposed section 13.3,
as prescribed by this rule. Failing to so deliver an execution to
the sheriff, a ereditor with a lien superior to the lien of a recipient
of the proceeds would have to bring a proceeding to set aside the
delivery of the proceeds under the provisions of seetion 13.3(a) (1).

Section 681 of the civil practice act allows attachment creditors
priority as if they were judgment creditors in the order in which
their warrants of attachment are delivered to the sheriff. See also
N.Y. Civ. Prac. Act §960. While the proposed rule continues the
principle of allowing attachment creditors priority with judgment
creditors, the priority of an attachment creditor is detern?med
under the proposed rule from the levy rather than from the delivery
to the sheriff. This change avoids an ambiguity in the present
law., TUnder the attachment sections, delivery of a warrant of
attachment to the sheriff does not create a lien on personal property ;
its effectiveness is determined from the time of levy. See, e.g.,
N.Y. Civ. Prac. Act §§912, 917(2). By contrast, delivery of an
execution does create a lien on tangible personal property. See
N.Y. Civ. Prac. Act §679(1). Thus, for executions, the priority
provisions in section 680 conform to the lien provisions and the
senior lienor has semior priority. In the case of attachment,
however, sections 681 and 960 specify that the first to deliver a
warrant of attachment to the sheriff has ‘‘preference,”’ despite
the fact that he has no lien.

Section 682 of the civil practice act provides that, if a levy is
made pursuant to it, an execution or attachment from a court not
of record has preference over an execution not levied upon whether
the latter is issued from a court of record or one not of record.
The section thus determines priority from the levy and, if no sale
was had, it is inconsistent with sections 680 and 681. Section 682
is intended to provide some means of determining the respective
priorities where a marshal or constable makes a Ievy, the sheriff
and other marshals or constables being unaware that the mandate
had even been delivered to him. While determination of priority
from the date of the levy for a court not of record seems to place
its mandates in an inferior position to those of a court of record
which are determined from the date of delivery, the section has a
peculiar effect where two executions are delivered to the sheriff
and a third, subsequent execution is delivered to a marshal or
constable. In that case, a levy under the second execution in the
hands of the sheriff does not give it preference over the first, but
a levy under the third execution does.

Accordingly, present section 682 has been omitted and the pro-
posed rule, together with proposed sections 13.2, 13.3 and 15.8,
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determines all attachment priorities from the date of the levy and
all execution priorities, in the first instance, from the date of proper
docketing.

61.15. Failure of title to property sold.

The purchaser of property sold by a sheriff pursuant to execu-
tion or order may recover the purchase money from the judg-
ment creditors who received the proceeds if the property is
recovered from such purchaser in consequence of an {rregularity
wn the sale or a vacatur, reversal or setting aside of the judg-
ment wpon which the execution or order was based. If a
judgment for the purchase money is so recovered against a
Judgment creditor in consequence of an wrregularity in the
sale, such judgment creditor may enforce his judgment as if
7o levy or sale had been made; and, for that purpose, he may
move without notice for an order restoring any lien or priority
or amending any docket entry affected by the sale.

Notes

The first sentence of this rule is derived from section 756 of
the civil practice act. Subdivision 2 of section 756 is ambiguous
since it implies that the section is operative only if the judgment
was vacated, reversed or set aside as a result of an irregularity
i fact. This ambiguity derives from the apparently inadvertent
omission of a comma after the word “‘irregularity’’ when the
section was transferred to the civil practice act from the Code of
Civil Procedure. See N.Y. Code Civ. Proc. §1479.

The second sentence of this rule is derived from section 757 of
the civil practice act. The proposed provision, however, requires
an order of the court in order that a lien be restored, so that the

appropriate docket entry may be made pursuant to proposed rule
50.9(b).

61.16. Directions to the sheriff.

Upon motion of any party, on notice to the sheriff and all

other parties, the court may direct the sheriff to dispose of,
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account for, assign, return or release all or any part of any
property or debt, or the proceeds thereof, or to file additional
returns, subject to the paymc;nt of the sheriff’s fees and
expenses. As for as practicable, the court shall direct that
notice of the motion be given to other judgment creditors at
the addresses shown on the judgment docket and to any per-
sons who have secured orders of aittachment affecting any
property or debt, or the proceeds thereof, sought to be returned

or released. .
Notes

This rule is new. It replaces provisions found .in sections 685,
687-a(4), 687-a(6), 795 and 798 of the civil practice act. To the
extent that the present provisions requiring money to be paid to
the sheriff are replaced in the proposed rules with requirements
of money to be paid directly to the jud.gment creditor, there is no
necessity for accountings from the sheriff.

61.17. Proceeding to determine adverse claims.

" Prior to the application of property by a sheriff or recetver
to the satisfaction of a judgment, any interested person may
institute o special proceeding against the judgment creditor
to determine the rights of adverse claimants to the property,
by serving a notice of petition upon the sheriff or receiwer
and upon the judgment creditor in the same manner as a
notice of motion. The proceeding may be instituted in the
county where the property was levied upon, or in a court or
county, bspeciﬁed wm rule 61.1(a). The court may vacate the
execution or order, void the levy, direct the disposition of the

property, or direct that damages be awarded. Where there
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appear to be disputed questions of fact, the court shall order
a separate trial, indicating the person who shall have Posses-
sion of the property pending a decision and the undertaking,
if any, which such person shall give. T f the court determines
thatv the adverse claim was fraudulent, it may require ﬂze
claimant o pay the judgment creditor the reasonable expenses
incurred in the proceeding, including r.easonable attorneys’
fees, and any other damages suffered by reason of the claim.

Notes

This rule is new and is comparable to proposed rule 72.11 which
provides for the determination of adverse claims to attached prop-
erty. It is designed to replace parts of subdivisions 4, 5 and 6 of
section 687-a, and parts of sections 696, 697, 698 and 795 of the
civil practice act.

The multiplicity of separate actions, the complex procedures
which must be followed before an adverse claim may be disposed
pf, and the special indemnification requirements, substantially
inerease the expense of enforcing judgments and often present
unnecessary obstacles to persons with bona fide adverse claims.
The proposed rule provides for the determination of such claims
arising from any enforecement procedure upon a special proceeding.
Cf. notes to proposed rule 72.11. While the notice of petition is
served in the same manner as a notice of motion, the proceeding
1s.'d§nominated a special proceeding rather than a motion to per-
mit it to be commenced in the county where the property was levied
upon and to permit an appeal from the judgment finally determin-
ing the property rights of the adverse claimant.

Present sections 697 and 698 are virtually identical to sections
925 and 926. Section 925 differs from section 697 only in the
length of the period during which an action may be commenced
against the sheriff by an adverse claimant. The sole difference
between sections 926 and 698 is the provision in the latter section
that the sureties must be freeholders of the sheriff’s county, a
pr(é§15s10n which was in section 926 until 1940. N.Y. Laws 1940,
c. .

The differences between section 696 and subdivision 1 of sec-
tion 924, its counterpart in the article on attachment, are more
substantial. Under section 696, the adverse claim is asserted to
the sheriff, who is given broad discretion to determine whether

to seek indemnity from the judgment creditor and how long to

detain the property or proceeds without indemnity. Under see-
tion 924(1), it is asserted to the court upon notice to the parties

TirLE 61, ENFOROCEMENT OF MONEY JUDGMENTS 313

and the sheriff, and the court makes the determinations. Section
696 provides that, in lieu of indemnity, the judgment creditor may
institute a separate proceeding for the determination of the adverse
claim. If the plaintiff fails to indemnify the sheriff under section
924 (1), the claim is determined as an adjunct to the original action
upon a showing that he is entitled to a hearing. Section 924(1)
provides that the parties may demand a jury trial, while section
696 contains no such provision but provides merely that the judge,
‘““in hig sole discretion,’”’ may impanel a jury.

These distinctions are difficult to justify. Indeed, in subdivision
5 of section 687-a, where an adverse claim procedure is provided
for debts and causes of action which have been levied upon under
an execution, section 924, 925 and 926, relating to attached prop-
erty, are specified as the procedure to be followed rather than the
parallel execution provisions in sections 696, 697 and 698,

These methods provided in seetion 687-a for asserting and dis-
posing of adverse claims that arise upon a levy on a debt or cause
of action as well as those provided for adverse claims in supple-
mentary proceedings, have substantidlly added to the confusion
and complexity of this area. Thus, the adverse claim of the person
against whom the levy was made may be determined only by a
separate action instituted by the judgment creditor after obtaining
leave of court pursuant to subdivision 6 of section 687-a, but the
claim of any other person may be disposed of on motion pursuant
to subdivision 5. Subdivision 5 also permits such other person to
intervene in an action between the judgment creditor and the pur-
ported garnishee, or, as previously noted, to proceed in accordance
with the adverse claim procedure in the attachment article.

In supplementary proceedings, if the right of the judgment
debtor to the possession of property not in his control is ‘‘substan-
tially disputed’’ on a motion for a payment or delivery order pur-
suant to section 796, the motion is denied. It is not clear whether
a person other than the one against whom the order is sought can
dispute the judgment debtor’s right. In any event, the judgment
creditor is apparently limited to issuing execution against the
property whereupon the adverse claim would be determined in
accordance with section 696, 697 and 698. But in order for the
sheriff to levy upon such property it may be required that the
judgment creditor or his attorney specify it and allege that it
belongs to the judgment debtor, a risky course which may subject
the judgment creditor to an action for damages.

Where an indebtedness is disputed by a purported garnishee on
a motion for a payment order pursuant to section 794(2), however,
the issue will be determined on the motion unless the garnishee or
the judgment debtor shows ‘‘such facts as may be deemed by the
court sufficient to entitle . . . [him] to a trial of the issue in an
action brought by the judgment creditor.”’ There is no provision
regarding the manner in which a person other than the one against
whom a payment or delivery order is issued or sought, pursuant
to section 794(2), may assert an adverse claim and have it
determined.
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In contrast to the present procedures in which a substantial
dispute under section 796 and an issue of fact under section 794(2)
results in the denial of the motion, claims or other issues arising
-on a proceeding for a payment or delivery order pursuant to pro-
posed rules 61.4 or 61.6 will be determined in a manner similar to
that provided by the proposed rule. ‘

Under the proposed rule, when the court finds that a determina-
tion should be delayed, it is authorized to provide for indemnity
and other terms and conditions required by the particular case.
Cf. N.Y. Civ. Praec. Act. §§696-698.

61.18. Modification or protective order; supervision of
enforcement.

The court may at any time, on 4fs own itmitiative or the
motion of any i'ntere'sted. person, and upon such notice as it
may require, make an order denying, limiting, conditioning,
regulating, extending or modifying the use of any enforcement
procedure. Rule 34.4 1s applicable to procedures under this title.

Notes

This rule is new. It is designed to prevent ‘‘unreasonable annoy-
ance, expense, embarrassment, disadvantage, or other prejudice to
any person or the courts.’”” See proposed rule 34.3(a). The high
incidence of harassment in the enforcement of judgments renders
the increased supervision of the courts desirable. The rule is stated
as broadly as possible and is designed to replace the diverse, over-
lapping, overly technical and inconsistent provisions relating to the
manner in which enforcement procedures may be modified, vacated
and regulated. These provisions are found in sections 649, 684(4),
687-a(4), 687-a(7), T75(1), 779(1), 781, 784-a, 785, 787, 793,
799, 800, 802(1) and 802(3) of the civil practice act.

61.19. Arrest of judgment debtor.
Upon motion of the judgment creditor without notice, where

it 1s shown that the judgment deblor is about to depart from
the state, or keeps himself concealed therein, and that there
is reason to believe that he has in his possession or control
property in which he has an interest, the court may issue a

warrant directed to the sheriff of any county in which the
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judgment debtor may be located. The warrant shall command

the sheriff to arrest the judgment debtor forthwith and bring
him béfore the court. The sheriff shall serve o copy of the
warrant and the papers upon which it was based upon the
judgment debior at the time he makes the arrest. When the
Jjudgment debior is brought before the court, the court may
order that he give an undertaking, in a sum to be fixzed by the
court, that he will attend before the court for examination and
that he will obey the terms of any restraining notice contained

in the order.
Notes

This rule consolidates provisions for the arrest of the judgment
debtor found in sections 774(3), 775(3), 776 and 783(4) of the
civil practice act. The last sentence of present section 776 is omitted
as unnecessary ; if the debtor should fail to obey the order of the
court, he would be punishable for a contempt.

Although civil arrest has been severely limited by the proposed
rules (see proposed section 15.2 and proposed title 71), and body
execution has been abolished, arrest and imprisonment for contempt
of court remain as sanctions for disobedience of a subpoena. See
proposed rule 61.20. Proposed rule 61.19 is necessary where,
because the judgment debtor avoids service of a subpoena, he
cannot be punished for its violation. Moreover, the situation is
different than that covered by civil arrest after judgment, pursuant
to proposed section 15.2, which is limited to an arrest in order to
enforce the provisions of a judgment requiring the performance of
an act.

61.20, Disobedience of subpoena, order or restraining
notice; false swearing; destroying notice of sale.

Failure of any person to comply with a subpoena or restrain-
ing notice issued, or with an installment payment order granted,
pursuent to this title; failure of a judgment debtor to comply
with any order granted pursuant to this title; false swearing

upon an examination or in answering written questions; and
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willful defacing or removal of a posied notice of sale before

the time fized for the sale, shall each be punishadble as o con-

tempt of court.
Notes

This rule is based upon seetions 661, 782-a(7), 788, 801 and parts
of sections 781 and 793 of the civil practice act. ’

The present notorious disregard for court orders and process
relating to the enforcement of judgments is due partially to the
inadequacies of sanctions and partially to the reluctance on the part
of many judges to impose stringent penalties in this area. This Tule
is designed to increase and consolidate present penalties, and to have
them conform to those imposed for similar violations of pre-trial
diselosure procedures.

Present provisions are confusing, misleading and inordinately
varied in language and location in the eivil practice act. While
present section 801 contains a blanket provision that failure to
comply with orders or subpoenas in supplementary proceedings is
punishable as a eontempt, some of the sections dealing with partic-
ular orders and subpoenas contain a similar provision. Thus, section
781, which is explicitly referred to in section 801, and sections
782-a(7) and 793 contain separate penalty provisions, while sections
775, 779, 782 and 796 apparently rely on the blanket provision in
section 801.

There is no provision in the article covering executions equivalent
to seetion 801. As a result, no express sanction is provided for
willful violation of at least two sections which contain statutory
language imposing a mandatory duty. For example, section
687-a(2), distinguishes between matured and unmatured debts and
provides that in the latter case payment to the sheriff is merely
permissive while in the former it is mandatory (see N.Y. Law Rev.
Comm’n Rep. 364 (1952)), but no penalty is provided for a willful
failure to pay a matured and liquidated debt. Smith v. Top Notch
Bakers, 206 Mise. 265, 134 N.Y.S.2d 744 (County Ct. 1954) motion
to have garnishee punished for contempt denied) ; Elson v. Kaute-
man, 117 N.Y.8.2d 518 (N.Y.C. Munic Ct. 1952) (motion for order
directing compliance denied). Similarly, although section 684(2)
provides that it ‘‘shall be the duty’’ of a person served with a
garnishee execution to pay the specified amount to the sheriff, if
the ‘‘duty’’ is disregarded—even willfully—the judgment creditor’s
only remedy is a separate suit for the amount withheld. At least
in this situation, however, the judgment creditor is not required to
obtain leave of the court to bring the action, as he must under section
687-a(6), apparently because the execution itself may be obtained
only upon court order.

Even where sanctions are provided, they are frequently ignored in
practice: the violator is compelled to do what he was initially sup-
posed to do, with no additional penalties being imposed against him.
Thus, although failure to appear for an examination pursuant to a
subpoena or court order is punishable as a contempt, judgment
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debtors have learned that they may willfully flout the order or
subpoena, for upon their appearance pursuant to an order to show
cause, courts almost invariably require only submission to the exami-
nation. In many cases, it is to the debtor’s advantage to also ignore
a show cause order, for the usual consequences of such repeated
disregard of court process is a fining order requiring payment in
monthly installments of a fine of no more than $250 to be applied

in satisfaction of the judgment. See N.Y. Judiciary Law §773.

In effect, the judgment creditor has econverted his judgment into
an order for payment without proof of the ability of the debtor to
pay. But the order may be small benefit to him, for the ‘‘easy pay-
ment plan’’ thus forced upon the creditor may have been justifiably
rejected by him previously because of the debtor’s ability to make
larger or more frequent payments.

In courts where failure to appear upon the show cause order
results in the issuance of a bailable body attachment, some judges
also impose no penalty when the debtor is brought in but merely
require him to submit to an examination.

Present section 782-a(7), applicable to financial institutions which
default on an information subpoena, sets a fixed penalty of fifty
dollars. The general contempt provisions of the proposed rule
and of proposed rule 38.6(a) replace this provision; the former is
applicable both to default and to false swearing in reply to an
information subpoena. The provision that false swearing upon
an examination is punishable as a eontempt is based upon present
section 788.

Under the proposed rule, persons may be punished for contempt
even though they were not served personally, since proposed rule
61.2 provides for service of restraining notices by registered or
certified mail, return receipt requested, and proposed rule 61.3
provides for service of an information subpoena in the same way.
Since the penalties will not be imposed unless violations are willful,
the judgment creditor will be required to show actual notice. There
is no constitutional requirement of personal serviece, nor is the
imposition of contempt penalties where there has not been personal
service novel in New York. As already indicated, section 7 82-a(7)
provides for punishment by contempt although the subpoena,
pursuant to that section may be served by ordinary mail. See also
People ex rel. Stearns v. Marr, 181 N.Y. 463, 74 N.E. 431 (1905)
(injunection) ; Underhill v. Schenck, 205 App. Div. 182, 199 N.Y.
Supp. 611 (2d Dep’t 1923) (interlocutory judgment directing
accounting) ; People ex rel. New York State Labor Relations Board
v. Wheeler, Inc., 177 Misc. 945, 31 N.Y.8.2d 785 (Sup. Ct. 1941)
(order enforcing State Labor Relations Board decision).

Restraining notices and subpoenas are required to set forth the
consequences of failing to comply with their direction or furnishing
false information. See proposed rules 61.2(a) and 61.3(a).

The provision in this rule for punishment of willful defacing or
removal of a posted notice replaces section 661 of the civil practice
act. The present section provides for a forfeiture of fifty dollars
to each of the parties, but it has apparently never been utilized.
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Present section 714, prescribing a forfeiture of one thousand
dollars by the sheriff for failure to give notice of a sale of real prop-
erty has been deleted. It apparently has never been utilized and
represents an obsolete approach to the enforecement of the sheriff’s
duties. Cf.N.Y. Penal Law §1857.

This rule is not applicable to a failure to comply with a judgment
entered upon a proceeding brought pursuant to this title. The sole
penalty for such a failure, as under present section 794(2), is entry
of a judgment. The rationale is the same as that governing judg-
ments generally: a person should not be punished for failing to do
something which he may be unable to do. A debtor of the judgment
debtor unable to pay his debts should not be placed in any worse
position than the judgment debtor himself.
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Daily Calendar Records
New York City Court, New York County, Special Term, Part Il
Month of October, 1957*

EXAMINATION CALENDAR
Adjourned or

Date Debtors Called Defaults Appearances  Marked Off
10/1.......... 38 34 1 3
10/2.......... 43 37 3 3
10/3.......... 16 15 1 0
10/4.......... 55 47 8 0
10/7.......... 32 27 3 2
10/8.......... 88 76 9 3
10/9.......... 50 44 5 1
10/10......... 54 48 5 1
10/11......... 45 40 4 1
10/14. . ....... 35 29 3 3
10/15......... 37 32 2 3
10/16......... 52 45 4 3
10/17......... 23 22 1 0
10/18......... 72 66 5 1
10/21......... 44 37 5 2
10/22......... 44 39 3 2
10/23......... 68 63 4 1
10/24......... 33 28 4 1
10/25........ . 93 85 7 1
10/28......... 49 41 7 1
10/29......... 25 21 3 1
10/80......... 70 58 10 2
10/81......... 44 36 7 1
Total...... 1,110 970 104 36

CONTEMPT MOTION CALENDAR
Adjourned or

Date Debtors Called Defaults Appearances Marked Off
7 4 1 2
9 7 2 0
4 3 1 0
14 12 0 2
6 4 1 1
6 5 0 1
12 8 1 3
12 9 0 3
7 6 1 0
7 4 1 2
5 3 2 0
8 7 1 0
22 17 1 4
21 18 1 2
13 11 1 1
6 3 1 2
12 7 3 2
16 13 2 1
13 12 1 0
8 6 2 0
5 5 0 1]

17 16 1 0 -

9 4 3 2
239 184 27 28

* Prepared by a student in the Seminar in Judicial Administration, Law School,
Columbia University, 1958
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TITLE 71. ARREST

INTRODUCTION

Section 826 of the civil practice act lists nine types of action
where the defendant may be arrested before judgment. They
are all actions in tort or of a tortious nature. Cf. N.Y. Civ. Rights
Law §21.

The first. five types of actions listed in section 826 are actions
to recover a fine or a penalty, to recover damages for a personal
injury, to recover damages for an injury to property, to recover
damages for miseonduet in office or in a professional eapacity and
to recover damages for fraud and deceit. Although each of these
is an action seeking money ounly, no showing is necessary that the
defendant would be unable to pay a judgment if the plaintiff were
successful., Historieally, at least, the mere nature of the action—
more exactly, of the alleged conduct of the defendant—gives the
plaintiff access to the provisional remedy of civil arrest. Only
the fact that the granting of an order of arrest is discretionary
with the court (see 10 Carmody-Wait, Cyclopedia of New York
Practice 289 (1954)) operates to prevent utilization of these pro-
vigions primarily as a punishment—based on allegations instead
of proof—rather than as a method of securing a plaintiff in a case
where there is substantial risk that a judgment would be unen-
forceable. Fortunately, the courts have been reluctant to grant
orders of arrest. Nevertheless, most commentators agree that civil
arrest, at least in this area, is an anachronistic survival of impris-
onment for debt and has no place in a modern jurisprudence.

Similarly, inclusion of the remaining types of actions in section
826 seems to be directed more to the punishment of defendants for
tortious conduct that to security for plaintiffs. The sixth, seventh
and ninth types of actions in which civil arrest may be secured
under section 826 are actions to recover a chattel which has been
concealed so that the sheriff cannot seize it, actions to recover for
conversion or embezzlement by a fiduciary and actions upon a
contract where the defendant incurred the liability by fraud or
has or is about to remove his property with intent to defraud
creditors. Recovery is precluded unless the concealment, the
fiduciary relationship or the fraud or fraudulent intent is proved,
but the plaintiff is not barred from seeking to recover in a second
action, if he should fail in the first. The plaintiff’s fajlure, how-
ever, may have been due to a failure to prove, or overcome a defense
to, an element of the principal cause of action and not merely a
failure to prove the additional allegations upon which the arrest
was based. It seems unfair to require the successful defendant,
who was admittedly arrested erroneously, to relitigate such a case.
Some of the history of these provisions is set forth in Medina,
Shall New York Surrender Leadership in Procedural Reform?, 29
Colum. L. Rev. 158, 169-170 (1929).

The eighth and remaining type of action in which arrest is per-

mitted by section 826 is an action for peculation. This provision,.
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too, seems directed to the punishment of the defendant rather than
the security of the plaintiff. Tt is interesting to note that attaph-
ment is also expressly authorized in peculation cases by section
904 of the civil practice act. See notes to proposed section 15.3.

Section 826 does not distinguish between accidental injury and
injury involving force, fraud, or wilful misconduct. For example,
under subdivisions 2 and 3, injuries to person or property are
grounds for an arrest whether or not the injuries are intentional.
Arrests are therefore proper in any negligence action. Orders of
arrest are seldom granted; certainly they are virtually never
granted in negligence actions. But the very existence of the present
provisions present far too many opportunities to the unserupulous.
They breed threats, intimidations and coercions and it is impossible
to estimate the number—or the effect—of summonses that are
served bearing the frightening legend: PLAINTIFF CLAIMS
DEFENDANT IS LIABLE TO ARREST AND IMPRISON-
MENT. To the ignorant, such practices bring unwarranted fear;
to the better-informed, they bring disrespect for legal process. In
total, they represent a cynical view of the efficacy of our judicial
system.

It has been aptly stated of sectiom 826: ‘‘It is here that the
statutes permit a debtor free of frand to be punished; it is here
that a person may be deprived of liberty before it has been adjudged
that he has committed a compensable wrong; it is here that the
state’s punitive machinery may be employed at the request of an
individual who alleges he has suffered a personal injury under
circumstances which may have been entirely free of criminal
wrong.””  DBuschman & Mayersohn, Civil Arrest and Ezecution
Against the Person, 12 Albany L. Rev. 17, 21 (1948).

Over fifty years ago, Charles Evans Hughes eloquently pro-
tested use of civil arrest as a punitive measure in the actions now
specified in section 826. See Hughes, Arrest and Imprisonment on
Civil Process, 28 N.Y.8. Bar Ass’n Rep. 151 (1905). TFor many
vears before, and in the years since, reformers at regular intervals
have sought to abolish or limit civil arrest. See, e.g., id. at 168;
Medina, supra at 168 ; Note, 26 N.Y.U.L. Rev. 17 2, 178-182 (1951) ;
12 N.Y. Jud. Council Rep. 335 (1946); Buschman & Mayersohn,
supra; Report of the Committee on Law Reform, 11 The Record
402 (Association of the Bar of the City of New York 1956).

The reports of the Judicial Council and of the Committee on
Law Reform present cogent arguments for abolition of civil arrest
in section 826 cases. Although the Judicial Council declined to
recommend action, a decision apparently based, at least in part,
upon the then reluetance of the Committee to Co-operate with the
Judicial Council of the Association of the Bar of the City of New
York_(see 14 N.Y. Jud. Counecil Rep. 74 (1948) ), the advisory
committee agrees with the 1956 Committee on Law Reform of the
Association of the Bar that the reform is long overdue. Accord-
ingly, this draft of title 71 is based upon the amendments recom-
wended in a report of the Committee on Law Reform adopted by the
Association of the Bar of the City of New York. Abolition of the
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section 826 vestiges of imprisonment for debt should be considered
in the light of proposed title 72 and proposed section 15.3, whereby
some limitations on the provisional remedy of attachment are
‘deleted, thus partially compensating for the restriction on-arrest.

The ground of arrest stated in section 827 of the civil practice
act, however, rests ‘‘upon extrinisic facts’’ and represents the only
way to assure a plaintiff seeking the performance of an act by
the defendant that the defendant will be subject to the power of
the court to compel performance of the act. It is the modern
counterpart of the ne exeat writ and supplements the remedy of
attachment. Title 71 also follows the recommendations of the
Association of the Bar by retaining civil arrest only in those cases
now permited by section 827 and providing the safeguard of a
hearing after the arrest. No useful purpose scems to be served,
however, by requiring, in addition, a hearing before the arrest in
every case, as is suggested by the Law Reform Committee. Cer-
tainly the court has power to request that proof be made by testi-
mony rather than affidavit, for the remedy is discretionary in
any case. ,

Essentially, proposed title 71 is a belated response to Hughe.s
1905 entreaty that ‘‘reform should be completed, and, save in
cagses of contempt of court, and where it may be necessary to
arrest the defendant in order to insure the performance of an act,
the failure to perform which would be punishable as a coptemp,i;,

., arrest and imprisonment in civil cases should be abolished.
Hughes, supra at 170. )

Restriction of arrest to the one ground stated in section 827 makes
many of the provisions in the ecivil practice act unnecessary.
For example, because the arrest may only be granted on a single
ground, section 821, requiring an order of arrest to ‘‘briefly recite
the ground or grounds on which it is granted,’’ has been omitted.

In effect, the restriction virtually limits arrest to four situations:
alimony (N.Y. Civ. Prac. Act §1172), payment of money into
‘eourt in non-contract aetions *(¢d. §504(4)), wilful defaults of
fiduciaries (id. §505(5)) and delivery or conveyance of property
not situated in New York. Id. §§505(1), 505(2). This is because
these situations satisfy the two conditions of proposed section
15.2 and proposed rule 71.2(a) : that the judgment or order sought
is enforceable by contempt and is one which may be rendered
ineffectual by reason of a defendant’s non-residence or imminent
departure from the state. Judgments directing the payment of
money are generally enforceable by execution. N.Y. Civ. Prac.
Act §604. In rem jurisdietion may be used to effectuate a judg-
ment or order dealing with property within the state and a
defendant’s absence would ordinarily further, rather than hamper,
enforcement of an injunction restraining the performance of an
act within the state.

Abolition of civil arrest upon the grounds specified in section
826 has the effect of abolishing execution against the person, since
the present law permits sueh execution only in eases where a civil
arrest is anthorized by section 826. N.Y. Civ. Prac. Act §764. It

~ for civil arrest and body execution. For exampl
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should be noted, however, that civil arrest, and execution against
the person, is authorized in certain local courts. See N.Y. Justice
Ct. Act §§61, 301. Abolition of execution against the person
in all courts would necessitate repeal or amendment of provisions
in the Consolidated Laws which refer to this remedy. See, e.g.,
N.Y. Civil Rights Law §72; N.Y. Indian Law §62. It is contem-
plated that the advisory committee will recommend repeal of those
provisions which refer only to the civil practice act provisions. See,
e.g., N.Y. Conserv. Law §952; N.Y. Navig. Law §140(2).

This title is restricted to civil arrest as a provisional remedy.
‘While it includes such arrest after judgment, as does present sec-
tion 827, it does not cover arrest and commitment for civil or erimi-
nal contempt (¢f. N.Y. Debt. & Cred. Law §815(16), 170) nor
arrest of criminals or parole viclators. See, ¢.9., N.Y. Gen. Munie.
Law §371 (traffic violation) ; N.Y. Edue. Law §4804 (child paroled
from home school). Also excepted are certain quasi-criminal
arrests permitted by the Consolidated Liaws. See, ¢.9., N.Y. Dom.
Rel. Law §§122(6), 123 (paternity) ; N.Y. Edue. Law §§3213(2) (a),
4111 (truant); N.Y. Gen. Bus. Law §34 (unlicensed peddler; eiti-
zen’s arrest) ; N.Y. Mental Hygiene Law §81(5) (person apparently
mentally ill) ; 4d. §151(6) (epileptic escaped from Craig Colony) ;
N.hY . 1)Soc.’VVelfare Law §434 (runaway ward of state training
school),

The Consolidated Laws also contain provisions authorizing
arrest in actions to recover a fine or penalty or for misconduet in
bublic office. These grounds, presently covered by subdivisions
1, 4,7 and 8 of section 826 of the civil practice act, are abolished
by proposed title 71. Section 61 of the Justice Court Act, how-
ever, provides for arrest in identical cases. It is therefore inad-
visable o repeal the Consolidated Law provisions until considera-
tion may be given to abolishing eivil arrest in the Justice Court
and other local courts. See, e.g., N.Y. Loc. Itin, Law §166.00 (action
for damages against municipal officer) ; N.Y. Village Law §339
(action to recover penalty for violation of ordinance; incorporates
Justice Court Act provisions). Similarly, article 4 of the Debtor
and Creditor Law, which authorizes a proceeding to exempt an
insolvent debtor from civil arrest for his debts, should be repealed
when civil arrest is wholly abolished.

The advisory committee strongly recommends repeal of these
remaining arrest provisions.

i 3 _o 0 . . . . . . ’
There is wide variation in other Jurisdictions on the grounds

] ; _ e, in Mississippi
and Texas, imprisonment for debt is barred by the Constitution and
no statutory provision authorizes civil arrest; while Oklahoma
which has a similar constitutional provision, does not authorize;
civil arrest_ on mesne process but permits body execution againgt
an absconding debtor or one who coneeals, removes or disposes of
his assets. The grounds for eivil arrest in the United States,

including Alaska and the District of Col i
DD, 19750 et umbia, are tabulated at
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TABLE OF RULES IN TITLE 71

71.1. Order of arrest.
71.2 Motion papers; undertaking.
(a) Affidavit; other papers.
(b) Undertaking.
71.3. Bervice of order; hearing; burden of proof.
(a) Service of order; mnotice.
(b) Burden of proof.

71.4. Privileged persons.
71.5. Bail; release from custody.
71.6. Exoneration of bail surety.

(a) Upon surrender of the defendant.

. (b) Upon death of the defendant,.

(¢) Upon imprisonment of the defendant.

(d) Exoneration after action against bail surety.
71.7. Liability of the sheriff. v
71.8. Vacating or modifying order of arrest; reducing bail.

RULES-——TITLE 71. ARREST
71.1, Order of arrest.
An order of arrest as a provisional remedy may be granted,

in the discretion of the court, without notice, before or after
service of summons and at any time before or after judgment.
It shall specify the Vamoz_mt of bail, be indorsed with the name
and address of the plaintiff’s attorney and be directed to the
sheriff of any county in which the defendant may be located.
The order shall command the sheriff to arrest the defendant
forthwith, keep him in custody and bring him before the court,
wn the county where the arrest is made, for a hearing within o
time specified in the order, not exceeding forty-eight hours,
exclusive of Sundays and pubdlic holidays, from the time of

the arrest.
Notes

The first sentence of this rule is derived from sections 815 and
818 and the last sentence of section 827 of the civil practice act. The
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second sentence is based upon sections 838 and 839 of the civil
practice act and rule 82 of the rules of civil practice. Subsecription
by the plaintiff’s attorney has been replaced with an indorsement
of his name and address. See proposed rule 32.1(d) and notes. The
express authority of the last two sentences of present section 838,
permitting a plaintiff’s attorney to limit the time during which an
arrest can be made, has been omitted as unnecessary.

The last sentence of this rule is derived from section 840 and rule
82. The provision of this sentence for bringing the defendant into
court within a specified time, not exceeding forty-eight hours, is
new; it is based upon recommendations made by the Association of
the Bar of the City of New York after a study of the problem of
civil arrest by the Association’s Committee on Law Reform. See
11 The Record 402 (1956). Under the present law, the defendant
who is arrested has the burden of initiating a hearing on the validity
of the arrest. Cf. proposed rule 71.8. A poor or ignorant defendant
may find difficulty in assuming this initiative. Since an arrest under
present section 826 may be based upon allegations in the complaint,
a hearing is unnecessary in many cases. By abolishing the grounds
in section 826 and retaining only that of section 827, however, the
proposed rules contemplate that any civil arrest will be based upon
a factual determination as well as upon the nature of the relief
demanded. This change makes an immediate hearing desirable in
every case. :

At the hearing, the court may alter the amount of security
required from the plaintiff, alter the amount of bail or modify or
vacate the order. See proposed rules 71.2(b), 71.8; ef. N.Y. Civ.
Prac. Act §842. ‘

71.2 Motion papers; undertaking.

(a) Affidavit; other papers. On a motion for an order of
arrest the plaintiff shall show, by afidavit and such other evi-
dence as may be swbmitted, that there is a cause of action, _
that he has demanded and would be entitled thereon to @ judg-
ment or order requiring the performance of an act, the neglect
or refusal to perform which would be punishable by the court as
@ contempt and etther that the defea.zdant is not a resident of
the state or that he is about to depart therefrom, by reason
of which non-residence or departure there is a danger that

such judgment or order will be rendered ineffectual. The



326 TENTATIVE DRAPT
plaintiff shall also show sufficient facts from which the amount
of batl may be determined.

Notes

This subdivision replaces section 833 of the civil practice act; it
is based upon the proposals of the Association of the Bar of the City
of New York. Since only the one ground of arrest of section 827
has been retained, the particular requirement of that section has
been set forth.

The provision in this subdivision for ‘‘affidavits and such other
evidence as may be submitted’’ is based upon present section 816.
It ig intended that such ‘“other evidence’’ would include testimony
at an ex parte preliminary hearing if the court should deem it
desirable. Cf. Report of the Committee on Law Reform, 11 The
Record 402, 409-410 (Association of the Bar of the City of New
York 1956) ; Report of the Commission on the Administration of
Justice in New York State 305, 306 (1934).

The last sentence of this subdivision is based upon rule 81 of the
rules of civil practice.

(b) Undertaking. Before granting an order of arrest, the
court may require the plamtiff to give an undertaking in an
amount fized by the court that the plawmtiff shall pay to the
defendant all legal costs and damages which may be sustained

by reason of the arrest if the defendant recovers judgment or

if it s finally decided that the plaintiff was not entitled to arrest

the defendant.
Notes

This subdivision is derived from sections 819, 835 and 836 of the
civil practice act. There is no express present provision for a
deposit in lieu of a bond on the undertaking, although such a deposit
is permitted as bail. See, e.g., N.Y. Civ. Prac. Act §847. Throughout
the proposed rules, cash deposits are permitted in lieu of bpnds as
security. See proposed rule 123.1. Such matters as service and
filing, justification, additional security and discharge are covered
in proposed title 123.

The proposed subdivision makes the requirement of an undertak-
ing discretionary. This accords with present law. For, while
present section 819 requires the giving of security except where
it is “‘expressly dispensed with by statute,”” section 836 permits
it to be ‘‘dispensed with’’ where the order of arrest ‘‘can be granted
only by the court.”’ The order of arrest under section 827 ‘‘can

be granted only by the court.”’
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Two minimum amounts are specified for bonas in present i
835. Qne is t@la,t the amount be not less than one-ten’gl the basi?(ft%?lg
othe_r is that it be at least two hundred fifty dollars. But sec,tion
835 is applicable to civil arrest only on any of the grounds specified
in section 826 and not on the ground in section 827. The latter is
t}_le only one retained in the proposed draft. Present section 836
gives the court complete discretion as to whether security shall be
required for a section 827 arrest and, if so, its amount. Accordingly
no minimum has been set in the proposed subdivision. ’

The condition of the bond has been stated, however, in much the
same terms as present section 835. The phrase ‘‘it is finally decided
that the plaintiff was not entitled to the order of arrest’’ has been
changed to ‘‘it is finally decided that the plaintiff was not entitled
to arrest the defendant’’ to make it clear that it does not include
a technical defect in the plaintiff’s papers in seeking the particular
order of arrest, but is applicable only if the plaintiff had no right
to any order of arrest.

71.3. Service of ofder‘,- hearing; burden of proof.

(&) Service of ordér; notice. The plaintiff shall deliver to
the sheriff the order of arrest, the affidavit and other papers
upon which the order was based and the summons and com-
plaint, if not already served. The sheriff éhall serve such papers
upon the defendant at the time of making the arrest. At least
twenty-fom.ﬂ hour; prior to the hearing or within such shorter
time as is specified in the order, the sheriff shail notify the
plaintiff, by telephone or by leaving a notice ot o place desig-
nated in the plaintiff’s papers, to appear at the hearing. If,
within the time specified in the order, the sheriff shall not have
brought the defendant before the court or judge for o hearing,

he shall immediately release the defendant from custody.

Notes

The ﬁrst. two sentence_s of this subdivision are derived from
present section 839. Service of an order of arrest with the summong
is presently covered in section 818,
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The last two sentences of this subdivision are new. They are based
upon a recommendation of the Committee on Law Reform of the
Association of the Bar of the City of New York. See introduction
to proposed title 71; notes to proposed rule 71.1. Rather than the
lengthy notice provision of that recommendation, use of the tele-
phone is recognized as the usual method of notice in practice.
Moreover, the court is given power to require, in the order of arrest,
notice of less than twenty-four hours. Notice of hearing to the
plaintiff is required because it may be fixed with reference to the
time of arrest and the plaintiff may not know when the arrest was
made.

(b) Burden of proof. Upon the hearing, the plaintiff shall
have the burden of establishing his right to the arrest and
detention of the defendant.

Notes

This subdivision is new and is also based upon the recommenda-
tions of the Association of the Bar. The Association proposal
explicitly provided that plaintiff have the burden of establishing
“‘the legality and justice’’ of the order and detention ‘‘by a fair
preponderance of the credible evidence.”” These phrases have been
omitted. The justice of granting the order depends upon more
than a balancing of probabilities and the matter is best left to the
court’s discretion.

71.4 Privileged persons.
If the court, or a county judge in the county where the

-arrest is made, finds of any fgme after the arrest that the
defendant is privileged from arrest, it shall discharge him
from custody and vacate the order of arrest. If the court
finds at or after the hearing that the defendant should not be
continued in custody, it may discharge him from custody and
vacate the 01‘(_1@-7' of arrest.

Notes

The first sentence of this rule is derived from present section
841. The second sentence replaces present section 830, and gives
the court broad power to release the defendant if it appears at or
after the hearing that justice requires it. Cf. proposed rule

71.3(b).
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The provision in present section 829 that a woman cannot be
arrested is inapplicable by its terms to a section 827 arrest. It has
therefore been omitted. The privilege of a representative con-
tained in section 831 apparently derives from the punitive aspects
of arrest and it has also been omitted; if the judgment demanded
requires the performance of an act by a representative, he should
be as amenable to arrest as any other defendant.

It has been indicated that a marshal may not claim the privilege
for a debtor. Family Finance Corp. v. Starke, 36 N.Y.S.2d 858
(Sup. Ct. 1942). Similarly, a sheriff may not claim it and would
be guilty of contempt for not making the arrest on a court order
because of an assumed privilege. Fiorini v. Fiorini, 122 Mise. 825,
203 N.Y. Supp. 785 (Sup. Ct. 1924). Cf. N.Y. Civ. Rights Law §26.

A compilation of privileges from arrest based on New York statu-
tory and decisional law is set forth at pp. 807-811 infra.

Reference to both a county judge and ‘“the court’’ permits
flexibility which may not otherwise be possible under proposed
rules 33.3(¢) and 33.4(Db).

_ The provision of section 832 for a new order of arrest when a
sick prisoner escapes while at or in transit to or from a hospital
appears wholly unnecessary and has been omitted. The escape
of any prisoner at any time or place should be sufficient cause for
his apprehension on the old order or the granting of a new one.

71.5. Bdil; release from custody.

A defendant who has been arrested shall be given: reason-
able opportunity to procure bail and shall be released upon
gwing to the sheriff an undertaking, in the amount specified
as bail in the order of arrest, approved by the court, that the
defendant will perform the act required by a judgment or
order which may be entered against him in the action or, in
default of such performance, will at all times render himself
amenadble to proceedings to punish him for the default. The
sheriff sholl immediately releqse the defendant, give him @
receipt for any money deposited and deposit the money with
the clerk of the court or, within three days, serve a copy of the

undertaking wpon the plaintiff, whereupon the sheriff shall be
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exonerated from all liability. Except as provided in this title,
the rﬁles of title 123 aj)ply to the acceptance of basl and justifi-
cation of bail surety. If the bail is not allowed, the court shall

remand the defendant to the custody of the sheriff.

Notes

The first sentence of this rule is derived from present sections
847, 849 and 850. The second sentence of this rule is derived from
present sections 850, 851, 856 and 857. The third sentence refers
to the general rules on security which apply to bail. These general
provisions cover the present provisions of sections 852, 853, 854 and
863 as well as the first sentence of section 855. The fourth sentence
of this rule is based upon the last sentence of present section 855.

Although release with jail liberties is expressly provided for
in the civil practice act, the provisions are duplicated in the Con-
solidated Laws. E.g., N.Y. Correction Law §515. Moreover, such
a procedure is seldom utilized, presumably because a bond for jail
liberties must be twice the amount of a bail hond. All references
to such a release and undertaking have been deleted.

It should be noted that the restriction of civil arrest to the me
exeat situation makes the setting of bail difficult, for, should
forfeited bail be an adequate substitute for the performance of the
act demanded, in most cases the arrest would not be authorized and
attachment would be a sufficient protection to the plaintiff. A
notable exception to this inherent inadequacy of bail is the alimony
situation, where failure to pay specific sums of money constitutes a
contempt and hence bail may be determined in relation to a pre-
liminary determination of the amount of alimony which may be
awarded.

““ Approval’’ of bail is an ex parte act of a judge; it is required
for bail, although not generally for other surety under proposed
title 123. Failure of the plaintiff to ‘‘accept’’ bail so approved
results in justification, after which the bail may be ‘‘allowed’” by
order of the court, pursuant to proposed title 123.

71.6. Exoneration of bail surety.
(a) Upon surrender of the defendant. If the defendant is

surrendered to the sheriff, and a written demand of the bail
surety or the d